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HOMICIDE IN SELF-DEFENCE. 


§ 1. Purpose of this Article. 


§ 2. Of the Perfect and Imperfect Right of Defence. 


§ 8. Of the Imperfect Right of Defence. 


(1.) One who is assailed by another, but without a Felonious Design, must 


retreat before killing. 


(2.) One threatened with an Unlawful Arrest must retreat before killing. 


(3.) In Cases of Mutual Combat. 


(4.) The Person whose Wrong produces the Exigency must retreat before 


taking Life. 
§ 4. Of the Perfect Right of Defence. 


(1.) Not necessary to retreat from one who is attempting to commit 


a Forcible Felony. 


(2.) No Obligation to flee from one’s own Habitation. 
(3.) No Obligation to flee where the Attack threatens Death or Great 


Bodily Harm. 


(4.) An Officer of the Law in executing the Duties of his Office is not 


obliged to retreat. 
(5.) The Master of a Vessel need 
his Crew. 
§ 5. Right to Pursue. 
§ 6. Acting upon Erroneous Impressions of 
§ 7. The Danger, real or apparent, must be 
§ 8. Collateral Questions of Evidence. 


not retreat from the Violence of one of 


Danger derived from Appearances. 
present and imminent. 


(1.) Previous Hostile Conduct of the Deceased. 


(2.) Communicated Threats. 
(3.) Uneommunicated Threats. 


(4.) Character of the Deceased for Violence. 


§ 1. Purpose oF TaIs ARTICLE. —It is not intended to dis- 
cuss here the whole subject of the right to use force in the defence 


of one’s person, habitation, or property. 


1 There is a book called “ Cases on the 
Law of Self-Defence,” compiled and 
edited by Judge Horrigan, of Tennessee, 
and the present writer. As it has hada 
wide sale, cases cited in this article which 
also appear in that compilation are cited 

VOL. 1, 8. 35 


It would be impossible 


from the original reports, and also from 
that book, thus: “Cas. Self-Def.” In 
this article one hundred and fifty cases 
are cited which have been reported since 
the year 1874, when that book was 
printed. 
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to treat in a satisfactory manner this subject within the space to 
which this paper is limited. The right to use force in the 
defence of one’s person, family, habitation, lands, or goods ig 
one of the natural and unalienable rights of man. As it isa 
right not granted by any human code, no human code can take 
itaway. It was recognized by the Roman law;! declared by 
that law to bea natural right,? and a part of the law of nations. 
It is no doubt recognized by the code of every civilized State, 
The general limitations of the right are obvious. As it is 
founded in necessity, it is limited by necessity. The employ- 
ment of defensive force, or of force exerted in the making of 
reprisals, must cease as soon as the necessity, real or apparent, 
ceases, Which has been put upon the defender by the violence 
of the assailant. Any force employed beyond this becomes 
unlawful, and, in civilized States, is punished in the criminal 
tribunals, or is made the subject of redress in civil actions for 
damages. Not much confusion is reached in the subject until 
the question is encountered: Under what circumstances maya 
person defending kill his assailant, and when must he “retreat 
to the wall,” before he can justify so extreme a measure? Other 
questions, the solution of which involves great practical diffi- 
culty, present themselves: How far a person will be justified 
in acting upon appearances of danger which subsequently turn 
out to have been unreal; how near to him the danger must be 
in order to justify slaying the person threatening it, and how far 
he may justify himself in anticipating the violence of his adver- 
sary; under what circumstances he is at liberty to justify his 
conduct by showing that the person by whom he was assailed 
had previously threatened his life, or made hostile attacks 
upon him ; and how far, in the light of such threats and hostile 
attacks, he is at liberty to show that he interpreted them bya 
knowledge of the character of his antagonist for violence. We 
shall in this paper consider the subject only with reference to 
these questions. 

§ 2, Or THE PERFECT AND IMPERFECT RIGHT OF DEFENCE. 
— We are indebted to the clear perception of Mr. Bishop for a 


1 “Vim vi defendere, omnes leges, 3 “Ut vim atque injuriam propel- 
omniaque jura permittunt.” L.45.D.§4, semus, jura gentium est.” L. 3D. de 
ut leg. Aq. Just. et Jure. I am indebted for these 

2 “Vim vi repellere licet, idque jus citations to the last edition of Wharton’s 
natura comparatur.” L.i.§27D.devi. “Criminal Law.” 


AUM 
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division of this right into two kinds, the perfect and imperfect 
defence! The perfect defence embraces all cases where a per- 
son may rightfully defend himself or his own to the extent of 
killing his adversary. The imperfect defence embraces those 
cases in which he must “retreat to the wall,” or otherwise 
abandon his person, his family, or his lands or goods to the 
threatened violence, and look to the law for redress, rather than 
resort to so extreme a measure of prevention as the killing of his 
adversary. Inverting the order of treatment, we shall find that 
the right is imperfect in the following cases : — 

1. Where the defender was wrongfully assailed, but where 
the assault was of such a character as not to threaten the com- 
mission of a felony, or an injury to his person of the grade 
denominated in the books ‘ great bodily harm ;” which includes 
cases where the person assailed was threatened with unlawful 
arrest under claim of legal authority. 

2. Where the occasion was a mutual combat, non-felonious in 
its character, the law not looking to the merits of the contro- 
versy. 

3. Where the assailant himself wrongfully brought on the con- 
flict or other exigency in which he found it necessary to use force 
in his own defence. 

We shall also see that the right is perfect in the following 
cases : — 

1. Where the exigency was an attempt to commit a forcible 
felony upon the person, habitation, or property of the person 
assailed. 

2. Where the defender must slay the assailant or abandon to 
him his habitation. 

3. Where the assault made upon him was of such a nature as 
to threaten him with an injury of the grade which the law de- 
nominates “ great bodily harm.” 

4. Where the person defending occupies a position, official or 
otherwise, which makes it his privilege or legal duty not to re- 
treat, but to stand his ground, and use whatever force is necessary 
to resist the violence of the attack, even to the extent of killing 
his assailant. 

In the first of these last cases the right is broader than a mere 
right of self-defence. It is the right to resist the commission of a 


1 1 Bish. Cr. L. §§ 840, 841. 
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| 
i 
4 


548 HOMICIDE IN SELF-DEFENCE. 


felony. This right is not merely a privilege, but is founded in 
a legal duty; the rule being that if one stands by and sees a fel- 
ony committed without interposing to prevent it, he is guilty of 
a misdemeanor called misprision of felony.!’ From this it fol- 
lows that the perfect right of defence is just as perfect where 
an attack is made upon another, even a stranger, as where it is 
made upon one’s self; though the cases where the doctrine is 
invoked are generally cases where the defence was of one’s own 
person or habitation. 

Let us examine these subjects in detail. 

§ 3. Or THE IMPERFECT RIGHT OF DEFENCE. 

(1.) One who is assailed by another, but without a Felonious Design, 
must retreat before killing. — It is old law that where a person is 
attacked by another without a felonious intent, — where there is 
no appearance of design to kill, rob, ravish, or inflict great bodily 
harm, but where only an ordinary battery or a personal chastise- 
ment which shall inflict disgrace is intended, —the person assailed 
must retreat before killing his adversary. He may indeed stand 
his ground and repel force by force to the point where he finds 
it impossible to ward off the threatened battery or prevent the 
threatened disgrace without killing his adversary ; then the law 
steps in and compels him to suffer the injury and look to the 
justice of the country for redress, rather than take the life of his 
wrongful assailant. ‘* The question here,” said an eminent judge, 
“does not involve the right of merely ordinary defence, or the 
right to stand wherever he may rightfully be, but it concerns the 
right of one man to take the life of another. Ordinary defence 
and the killing of another stand upon a different footing. When 
it comes to the question whether one man shall flee or another 
shall live, the law decides that the former shall rather flee than 
that the latter shall die.” ? 

(2.) One threatened with an Unlawful Arrest must retreat before 
killing. — This rule rests upon the same reason as the one last con- 
sidered. An unlawful arrest, by which we mean an arrest made 
by one who acts or claims to act under color of lawful authority, 


1 1 Bish. Cr. L. § 720. Iowa, 154; 8. c. Cas. Self-Def. 115; State 
2 Agnew, J., to the jury, in Com. v. v. Thompson, 9 Iowa, 188; s. c. Cas. Self- 
Drum, 58 Pa. St. 1; s. c. Cas. Self-Def. Def. 92; Pierson’s Case, 12 Ala. 149; State 
189. The same doctrine is laid down in v. Diren, 75 N.C. 275; Eiiand y. State, 62 
Com, v. Riley, Thach. Crim. Cas. 471; s.c. Ala. 322. 
Cas. Self-Def. 155; State v. Benham, 23 
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but who has no such authority, does not amount toa felony. It 
is at most a misdemeanor of a grade similar to that of an assault 
and battery, and is more commonly redressed by the civil courts 
in an action for damages. It is, then, an injury which, under the 
doctrine of the preceding section, must be suffered before the 
person against whom it is attempted may resort to the extreme 
measure of killing the person who attempts it. Undoubtedly, the 
person against whom such an unlawful attempt is made may, as 
in other cases, stand his ground and repel force by force until he 
comes to the point of taking life, when, rather than resort to this 
extreme measure, he must suffer the threatened imprisonment and 
resort to the law for his remedy. But attempting unlawfully to 
arrest a person is, in the eye of the common law, which has 
always been jealous of personal liberty, such a provocation as may 
provoke that heat of blood which will reduce the killing of the 
assailant from the degree of murder to that of manslaughter; and 
hence it may be stated to be the general rule that one who kills 
another while resisting an attempt unlawfully to arrest him is 
guilty of manslaughter only, and not of murder.! Of course, if a 
person attempting the arrest is armed with lawful authority, and 
the person whom he attempts to arrest knows it, it will be murder? 
On the other hand, there may be cases where it will be murder 
although the attempted arrest is unlawful, —as where the slayer is 
actuated by previous express malice ;® or where prisoners who had 
been for some time in custody deliberately planned and carried out 
an attack upon the officers, which resulted in the death of one of 
them, the informality of the warrant upon which they were ar- 
rested being unknown to the former ;* or where the killing was 
done with a weapon prepared beforehand to resist the illegal vio- 
lence ;° or where, in other cases, the killing is done under circum- 
stances which indicate express malice.® 


1 Rafferty v. People, 691ll. 111; s. c. 72 
id. 37; Com. v. Drew, 4 Mass. 391; s. c. Cas. 
Self-Def. 705; Rex v. Curvan, 1 Moody, 
C. C. 122; Buckner’s Case, Style, 467; 
Tooley’s Case, 2 Ld. Raym. 312; 1 Hale, 
P. C. 457; Foster, 312,§9; Reg. v. Phil- 
lips, 1 Car. & Marsh. 180; s. c. 2 Moody, 
C. C. 240; Stockley’s Case, 1 East, P. C. 
310; Ferrer’s Case, Cro. Car. 371; W. 
Jones, 346; Kelyng, 59; Rer v. Patience, 
7 Car. & P. 775; Rex v. Thompson, 1 
Moody, C. C. 80; Roberts v. State, 14 Mo. 


146; Com. v. Carey, 12 Cush. 246; Tack- 
ett v. State, 3 Yerg. 892; Galvin v. State, 
6 Coldw. 291; State v. Oliver, 2 Houst. 
(Del.) 605; Johnson v. State, 7 Reporter, 
795 (Court of App. Tex. 1878). 

2 2 Bish. Cr. L. (6th ed.) § 652. 

8 Rafferty v. People, 72 Ill. 37. 

4 Reg. v. Allen, 17 L. T. x. 8. 222. 

6 Rex v. Patience, 7 Car. & P. 775. 

6 Foster, 137, 138; Roberts v. State, 14 
Mo. 146; Galvin v. State, 6 Coldw. 292. 
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It is also to be noted that there is an important distinction 
between resisting an illegal arrest and escaping from it. A per- 
son does not forfeit his right to life by merely fleeing from an 
attempted arrest ; at least when it is attempted to arrest him for 
a misdemeanor only. If, under such cireunstances, the officer 
attempts to kill him, one court has held that his right of defence 
is so far restored that he may defend himself against the officer 
the same as against an ordinary citizen. This rule is placed upon 
the ground that, by attempting to shoot a person fleeing from 
arrest under such circumstances, the officer attempts a felony ; 
from which it follows that a person thus feloniously assailed may 
defend his life to the extent of killing his adversary, if necessary. 
The writer makes bold to suggest that this will prove a most 
dangerous doctrine, unless carefully limited. The right to kill in 
self-defence is permitted only ona principle of necessity. If, under 
such circumstances, the person whom the officer is seeking to 
arrest can save his life by surrendering, without killing the 
officer, he ought to be held bound todo so. The case is not 
like that where a person wholly without fault is feloniously as- 
sailed. It rather resembles those cases where the slayer, by his 
own fault, brought upon himself the necessity of committing the 
homicide ; in which cases, as we shall see, he will not be heard to 
urge that the killing was in self-defence.2 It may also be ob- 
served that there is a tendency in modern courts to throwa 
stronger protection around officers of the law, when they proceed, 
frequently at the risk of their lives, in the execution of an honest 
but mistaken duty.! 

(3.) In Cases of Mutual Combat.— A person who voluntarily 
assails another, or who voluntarily enters into combat with an- 
other, so far places himself in the wrong that his right of self- 
defence becomes imperfect or qualified. He may not in such a 


~ 1 See Anderson v. State, 1 Hill (S. C.) 
846. 

2 Tiner v. State, 44 Tex. 128, opinion 
by Gould, J. 

8 Infra, sub-sect. 4. This consideration 
was allowed proper weight in a subsequent 
case in the same court, the opinion being 
pronounced by the same learned judge. 
A person attempting to escape from jail 
was fired upon by the jailer. He returned 
the fire four times, but without effect. On 
an indictment for an assault with intent 


to kill, it was held not error to refuse to 
charge as to the law of self-defence. It 
was a case where the person brought 
upon himself the attack of the jailer by 
his own wrongful act. James v. State, 44 
Tex. 314. 

4 See Reg. v. Allen, 17 L. T. x. 8. 222; 
Rex vy. Ford, Russ. & Ry. C. C. 329; Rex 
v. Woolmer, 1 Moody, C. C. 334; Galvin 
v. State, 6 Coldw. 282; Drennan v. 
People, 10 Mich. 169; Noles y. State, 26 
Ala. 31. 
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case stand his ground and repel the violence of his adversary to 
the extent of killing him; because killing in self-defence is per- 
mitted only on a principle of necessity, and it is not necessary 
that one should assail another, or go out voluntarily to fight with 
him. It is therefore frequently ruled by the courts that a person 
may not voluntarily bring on a conflict and kill his adversary 
therein, and then urge that the killing was done in self-defence. 
So far from this being true, if two persons voluntarily agree to 
fight with deadly weapons, deliberately procure such weapons, 
and proceed to the place appointed for the combat, and one of 
them there kills the other, the slayer is guilty of murder. His 
conduct exhibits that formed design, coolness, and deliberation 
which are the essential ingredients of that crime.! This rule, as 
we shall see, is only predicated of a state of facts where the 
assailant continues the combat to the time of the death of the 
person opposed to him. If he changes his mind, voluntarily 
declines further combat, in good faith withdraws or attempts to 
withdraw from the contest, “retreats to the wall,’’ in the lan- 
guage of the old books, — that is, retreats as far as the violence 
of his adversary or the nature of the ground will permit him, — 


his right of defence is then restored: it becomes as perfect as 
though he had not voluntarily assailed the other or entered into 
a combat with him.? 


1 King v. State, 4 Tex. App. 54; Lester deavor to escape from it. (illeland vy. 


v. State, 2 id. 532, 550; Perry v. State, 
44 Tex. 473; State v. Underwood, 57 
Mo. 40; State v. Christian, 66 id. 138. 
Of course, such an agreement to fight 
with deadly weapons may be made upon 
a sudden provocation and in mutual heat, 
and the fight may take place before there 
has been time for the blood to cool; in 
which case the killing would be man- 
slaughter, and not murder. State v. Cor, 8 
Reporter, 43 (Superior Ct.Ga. 1868, Hill- 
yer, J.); State v. Ferquson, 9 Nev. 106, 116. 
It is sufficient for this discussion to say 
that the deliberate killing of another ina 
duel is murder (State v. Hill, 4 Dev. & 
Batt. 491, per Gaston, J.; Evans v. State, 
44 Miss, 762, per Simrall, J.); that the 
killing of another in a mortal combat vol- 
untarily entered into is at least man- 
slaughter, and never justifiable self-de- 
fence, unless the slayer first, in good 
faith, decline further combat, and en- 


State, 44 Tex. 356. In such cases it is 
therefore not error to refuse to charge the 
jury as to the law of self-defence, for 
such a charge has no application to the 
facts, and would be misleading. Lewis v. 
State, 51 Ala. 1; Cates v. State, 50 id. 
166; White v. Marcy, 64 Mo. 551; State 
v. Hudson, 59 id. 135; State v. Smith, 10 
Nev. 106, 119; Levells v. State, 82 Ark. 
585; State v. Rogers, 18 Kan. 78. It has 
even been stated, in such a case, that the 
court might well have refused to instruct 
the jury as to the law of manslaughter. 
State v. Christian, 66 Mo. 138, 146, per 
Norton, J. 

2 Gilleland y. State, 44 Tex. 356; Les- 
ter v. State, 2 Tex. App. 432, 450; 
King v. State, 4 id. 54; White v. Marcy, 
64 Mo. 552; State v. Hudson, 59 id. 
135; Cates v. State, 50 Ala. 166; Lewis 
v. State, 51 id. 1; Jacobs v. State, 7 
Reporter, 715 (Sup. Ct. Ala. 1879, ab- 
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It is obvious, then, that in all cases of mutual combat care 
must be taken to distinguish the case of a combat voluntarily 
engaged in, or voluntarily brought on, by the defendant, from 
that of a combat forced upon him by the violence of the deceased. 
In the latter case, his right of defence may extend to the slaying 
of his assailant without retreating, according to the nature and 
violence of the assault. “ The difficulty,” said a very able judge, 
in summing up a case of this kind to a jury, “is in drawing a 
distinction between self-defence and fighting. If two men fight, 
and one unfortunately kills the other, then, they being engaged 
in an unlawful occupation or business, the killing of either by 
the other is manslaughter, even if it be by accident, and is crime 
in point of law, although the crime varies in degree of gravity. 
But, on the other hand, if a man attacks me, I am entitled to 
defend myself. . . . The test is this: A man defending himself 
does not want to fight, and defends himself solely to avoid fight- 
ing. Then, supposing a man attacks me, and I defend myself, not 
intending or desiring to fight, but still fighting in one sense, to 
defend myself, and I knock him down and unintentionally kill 
him, that killing is accidental.” 

(4.) The Person whose Wrong produces the Exigency must 
retreat before taking Life. —The governing principle under this 
head is one already alluded to. A person cannot commence a 
quarrel, or otherwise, by his own wrongful act, bring upon him- 
self the necessity of taking the life of another in order to save 
himself from death or great bodily harm, and then successfully 
urge that the killing was in his necessary self-defence.? But if 
the person whose wrongful act brought about the conflict desist 
from the combat, and withdraw from it in good faith, by retreat- 


stracted) ; State v. Christian, 66 Mo. 138; 8. c. Cas. Self-Def. 208 ; Stanecifer’s Case, 


State v. Smith, 10 Nev. 106; Levells v. 
State, 32 Ark. 585; State v. Rogers, 18 
Kan. 78; Eiland y. State, 52 Ala. 322. 

1 Reg. v. Knock, 14 Cox, C. C.1; Reg. 
y. Bond, id. 2. 

2 State v. Smith, 10 Nev. 106; State 
v. Rogers, 18 Kan. 78; Rippy v. State, 2 
Head, 217; s. c. Cas. Self-Def. 345; 
Com. v. Selfridge, Cas. Self-Def. 24; 
Hinton v. State, 24 Tex. 454; 8. c. Cas. 
Self-Def. 83, 89; State v. Neeley, 20 Iowa, 
108; s.c. Cas. Self-Def. 96; State v. Ben- 
ham, 23 Towa, 154; 8. c. Cas. Self-Def. 
115, 122; Adams v. People, 47 Ill. 376; 


6 Cal. 407; State v. Linney, 51 Mo. 40; 
Vaiden v. Com., 12 Grat. 717; Roach v. 
State, 34 Ga. 78; Stewart v. State, 1 Ohio 
St. 166 ; s.c. Cas. Self-Def. 191 ; Chambers 
v. Porter, 5 Coldw. 273; Lingo v. State, 
29 Ga. 470; State v. Hill, 4 Dev. & Batt. 
491 ; Stoffer v. State, 15 Ohio St. 471; s. c. 
Cas.’ Self-Def. 213; Shorter v. People, 2 
N. Y. 193; s. c. Cas. Self-Def. 256; State 
v. Hays, 23 Mo. 487; s. c. Cas. Self- 
Def. 492; 1 Hale, P. C. 405; 1 Hawk. 
P. C. ch. 10, § 18, p. 87, § 22, p. 82, Cur- 
wen’s ed.; 1 Russ. Cr. 669; 1 East, P C. 
278. 
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ing or otherwise, the right of his antagonist to employ force 
against him ceases from that moment, and the right of the assail- 
ant to defend himself revives. If, after that, he finds himself 
in apparent danger of losing his life, or of suffering great bodily 
harm at the hands of his opponent, he has the same right to 
defend himself that he would have had if he had not originally 
been in the wrong.! Of course, if the retreat is feigned for the 
purpose of gaining fresh advantage, this doctrine does not apply ; 
but, on the other hand, the juncture arises when, in the lan- 
guage of Mr. East, the person assailed may pursue his adversary 
until he finds himself out of danger.? 


§ 4. Or THE PERFECT RIGHT OF DEFENCE. 

(1.) Not necessary to retreat from one who is attempting to 
commit a Forcible Felony. — Most of the cases state the law under 
this head in the language employed by East in his Pleas of the 
Crown: “ A man may repel force by force in the defence of his 
person, habitation, or property, against one who manifestly in- 
tends or endeavors, by violence or surprise, to commit a known 
felony, such as murder, rape, robbery, arson, burglary, and the 
like, upon either. In such cases he is not obliged to retreat, 
but may pursue his adversary until he has secured himself from 
all danger; and if he kill him in so doing, it is justifiable self- 
defence.” ? On the one hand, this principle is limited to felonies 
of a forcible and violent character ;* and, on the other hand, it 
extends to riots, which, though but misdemeanors at common 
law, bring in their train numerous felonies.6 And again, it is so 
far limited by the rule of necessity, upon which the right to kill 
in defence of the person, habitation, or property is universally 
placed, that a person may not lawfully kill another who is 
attempting a felony, if by arresting him or disabling him, or 


1 Terrell vy. Com., 14 Bush, 246, 256; 
Hittner v. State, 19 Ind. 48 ; State v. Smith, 
10 Nev. 106. 

2 Infra, §5; Foster, 277; 1 Hale, P. C. 
482; 2 Whart. Cr. L. § 1021, 6th ed.; 
Hodges v. State, 15 Ga. 117 ; Hill v. State, 
4 Dev. & Batt. 491; s.c. Cas. Self-Def. 
199. 

3 1 East, P. C. 271. 

4 1 East, P. C. 273; 4 Bla. Com. 184; 
Foster, Crim. L. 273; Kelyng, 128, 129; 


Pond v. People, 8 Mich. 150; 8. c. Cas. 
Self-Def. 814; United States v. Wiltherger, 
8 Wash. C. C. 515; s.c. Cas. Self-Def. 
84; State v. Thompson, 9 Iowa, 188; 8. c. 
Cas. Self-Def. 92; State v. Kennedy, 20 
Towa, 569; s.c. Cas. Self-Def. 106; State 
v. Dixon, 75 N. C. 275, 279. 

5 Pond v. People, supra ; Com. v. Daley, 
4 Penn. Law Jour. 150; s. c. Whart. Hom. 
(Ist ed.) 466; 4 Bla. Com. 179. 
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otherwise, he can prevent the threatened felony. Nor will he 
be justified in slaying the felon after he has desisted from the 
felonious attempt and taken to flight.2 The most usual illustra- 
tion of the foregoing principle is that which occurs where a 
person, in the lawful pursuit of his business, is assaulted by one 
who manifestly intends and endeavors to kill him. In such 
cases the person assaulted is not obliged to retreat, although he 
may do so without increasing his danger; but he is at liberty to 
stand his ground, and repel force by force to the extent of 
killing his assailant, if such killing is necessary to save his life or 
prevent enormous bodily harm.’ 

(2.) No Obligation to flee from one’s own Habitation. — If a man 
is assailed in his own habitation, he is not obliged to flee therefrom 
in order to justify the killing of his assailant. If the violence of 
the attack is such that, fighting merely on the defensive, he is 
obliged to kill his antagonist in order to save himself from death 
or great bodily harm, the homicide will not be rendered culpable 
by the mere fact that he might have avoided it by retreating from 
his habitation. This rule of law undoubtedly originated in those 


turbulent medieval times when every great land-owner lived in 
a fortification, and when the formula of the old law was literally 


1 Pond v. People, supra; Rex v. Scully, 


1 Car. & P. 319. 

2 State v. Rutherford, 1 Hawkes, 457; 
s. c. Cas. Self-Def. 733; State v. Maloy, 
44 Iowa, 104. 

3 State v. Divon, 75 N. C. 275; West 
v. State, 2 Tex. App. 460,476; Erwin v. 
State, 29 Ohio St. 186, able opinion by 
Mclivaine, J. It was therefore held 
erroneous to instruct the jury that if the 
defendant was, at the time the fatal shot 
was fired, in the lawful pursuit of his 
business, and he was attacked by the 
deceased under circumstances which de- 
noted an intention to take away his life 
or do him great bodily harm, he might 
lawfully kill his assailant, provided he 
used all means in his power, otherwise, 
to save his own life or prevent the in- 
tended harm, such as retreating as far 
as he could, or disabling his adversary if 
it were in his power. Commenting on 
this charge, McIlvaine, J., said: “Now, 
under the charge below, notwithstanding 
the defendant may have been without 
fault, and so assaulted with the necessity 


of taking life to save his own upon him, 
still, the jury could not have acquitted, 
if they found he failed to do all in his 
power otherwise to save his own life, and 
prevent the intended harm, as retreating 
as far as he could, &e. In this we think 
the law was not correctly stated. The 
suggestion by the Attorney-General, that 
the rule should be declared the law which 
is best calculated to preserve human life, 
is of great weight; and we can safely 
say that the rule announced is, at least, 
the surest to prevent the occurrence of 
occasions for taking life ; and this, by 
letting the would-be robber, murderer, 
ravisher, and such like know that their 
lives are, in a measure, in the hands of 
their intended victims.” Ibid. 200. 

4 State v. Harman, 78 N. C.515; Self 
ridge’s Case, Cas, Self-Def. 8,4; Carroll v. 
State, 23 Ala. 28; s. c. Cas. Self-Def. 805; 
Pond v. People, 8 Mich. 150; 8. c. Cas. 
Self-Def. 814; State y. Patterson, 12 Am. 
Law Reg. n. 8. 653; JZaynes vy. State, 17 
Ga. 483. 
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true, that “ a man’s house is his castle.” In such a state of society 
it could not be tolerated that a man should be obliged to abandon 
his fortified dwelling to the possession of an enemy, merely to 
save the life of that enemy ; and it is still a good rule, although 
the reasons which support it do not subsist with as much force as in 
former times. The right of self-defence in one’s own habitation 
rests on the same grounds as where the person defending is not 
in his habitation, leaving out this obligation to retreat. While 
the owner is not bound to retreat, he may not kill, except to save 
himself from death or great bodily harm, or to save his property 
from felonious destruction or asportation.!. He may not resort to 
the taking of life upon any lower standard of necessity. If, 
without such necessity, he kill an intruder in his house, it is 
manslaughter.2. If he kill a non-felonious trespasser in his 
habitation,® or expel him with so much force that he die,‘ it is at 
least manslaughter. 

(3.) No Obligation to flee where the Attack threatens Death or 
Great Bodily Harm.— The rule of the old law, already stated, 
that a man is not bound to retreat to avoid killing one who is 
attempting to commit a felony, had its origin at a time when 
all felonies were punished with death, and rested upon the very 
reasonable notion, that the law ought not to prohibit a man from 
killing another to prevent him from committing a crime of such 
a nature that, if committed, the law would kill him for committing 
it. But it was found that this rule did not furnish a practical 
and safe guide on which a man could act in defending his per- 
son against aggravated assaults. Many ignorant men did not 
know what offences were punishable with death, and what were 
not; and a rule of law that would require any man, when sud- 
denly assaulted, to stop and debate in his mind whether the as- 
sault, if successful, would subject the assailant to the punishment 
of death, in order to determine whether he might, if necessary to 
his own safety, kill him instead of running from him, was absurd. 
The violence of one’s assailant would ordinarily allow him no 
time for the determination of such nice questions, even if his mind 
were sufficiently skilled to determine them.2 Common sense, 

1 Carroll v, State, 23 Ala. 28; s. c. Cas. 8 State v. Decklotts, 19 Towa, 447. 
Self-Def. 804; Pond v. People, 8 Mich. 4 Wild’s Case, 2 Lewin, C. C. 179. 
150; s. c. Cas. Self-Def. 814. 5 The inconvenience of making this the 


2 Pennsylvania v. Robertson, Addison, test is shown in the case of the State v. 
246; s. c. Cas. Self-Def. 152. Stockton, 61 Mo. 382, where the judgment 
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which in the end always triumphs over technical rules of law, 
finally enforced upon the courts the conclusion that where the 
assailant manifestly intends to kill the assailed, or inflict great bod- 
ily harm upon him, he may, if necessary to save his own life or to 
ward off such bodily harm, kill his assailant without retreating, 
In other words, a man may take the same measures of defence to 
save himself from great bodily harm as to save his life from 
being taken.! In nearly all the definitions of justifiable homicide 
in self-defence, whether in judicial decisions or in statutes, the two 
elements of death and great bodily harm are mentioned side by 
side, It follows that an instruction to the jury that the homicide 
is justifiable “if it clearly appeared to the defendant, by the acts, 
or the words coupled with the acts, of the deceased, that it was 
then his purpose to kill the deceased,” is erroneous, because it 
leaves out of view the right to kill in order to prevent great bodily 
harm.? 

As to the meaning of the expression, “ great bodily harm,” 
when used in statutes or in judicial decisions, it has been ruled 
that it falls short of the most serious bodily harm, and hence an 
instruction couched in such language is erroneous. So it is 


error to tell the jury that it is such harm as would give the 


was reversed because the judge told the 
jury, in substance, that for one person to 
advance upon another with a stick two 
feet long and two inches in thickness was a 
felonious assault. If a trained lawyer sit- 
ting deliberately in judgment after the 
fact, with all the evidence before him, 
ought not to be permitted to say whether 
the assault was felonious or not, why 
should the necessity of making such a 
decision at his peril be put upon the pris- 
oner, in the surprise, fear, and excitement 
of the attack ? 

\ State v. Burke, 30 Iowa, 331; 8. c. 
Cas. Self-Def. 126; State v. Benham, 23 
Iowa, 154; 8. c. Cas. Self-Def. 115; Maher 
v. People, 24 Ill. 241; 8. c. Cas. Self-Def. 
290; Greer v. State,6 Jere Baxter, 629; 
Kingen v. State, 45 Ind. 518; Eiland v. 
State, 52 Ala. 322; State v. Harman, 78 
N.C. 515; Erwin v. State, 29 Ohio, 186; 
State v. Plasters, 1 Tex. App. 673. In 
Georgia, the old rule is embodied in the 
statutes. Justifiable homicide in self-de- 
fence is defined to be “ in self-defence, or 


in defence of habitation, property, or per- 
son, against one who manifestly intends 
or endeavors, by violence or surprise, to 
commit a felony on either.” Ga. Code, 
18728, § 4330. An instruction that “if the 
killing under the circumstances was to 
prevent the committing of serious bodily 
harm, or the commission of a felony, 
the killing is justifiable,” was held to 
have been properly refused, because it 
did not state the law correctly. Thomp- 
son v. State, 55 Ga. 47. In that State, the 
slayer must have had reasonable ground 
to believe that the killing was necessary 
to save his life, or to prevent a felony upon 
his person. Stiles vy. State, 57 Ga. 183. 

2 State v. Benham, 23 Iowa, 154; 8. c. 
Cas. Self-Def. 115; State v. Burke, 30 
Towa, 331; s. c. Cas. Self-Def. 126. To 
the same point is Lester v. State, 2 Tex. 
App. 482, 448; State v. Humphrys, 6 Cent. 
L. J. 177. Compare Perry v. State, 44 
Tex. 473, 479. 

8 Reins v. People, 30 Ill. 256. 
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person slaying a reasonable apprehension that his life was in 
danger. 

(4.) An Officer of the Law in executing the Duties of his Office 
is not obliged to retreat.— The rule under this head is, that if a 
person has authority to execute the duties of an office, — as, for 
instance, to make an arrest, —and, using the proper means for 
that purpose, is resisted, he may repel force by force, and need 
not give back, and if the party making the resistance be unavoid- 
ably killed in the struggle, the homicide is justifiable? The rule 
does not mean that the officer may kill a person if it becomes 
necessary in order to make his arrest. This is never permitted 
where he is attempting to arrest for a misdemeanor; and a dis- 
cussion of the circumstances under which he is permitted to kill 
in effecting the arrest of a felon is not within the scope of this 
paper. The rule means, that the officer may prosecute his lawful 
duty of securing the prisoner, using as much force as may be 
necessary; and if the resistance of the prisoner is such as 
threatens the officer, to the comprehension of a reasonable man 
in a like situation, with fear of immediate death or great bodily 
harm, he may kill him, and will not incur guilt merely because 
he did not, in order to avoid killing him, abandon his attempt 
to arrest him and run away. Thus, where the officer called 
upon the deceased to surrender himself, and the deceased re- 
plied that he would not be arrested, and commenced drawing 
a pistol from his coat which lay near, the officer, who stood 
some distance away, was not justified in shooting him. In 
these, as in other cases of justifiable or excusable homicide 
in self-defence, it is not necessary that the officer should be in 
actual danger of death or great bodily harm; it is sufficient if it 
appear to the comprehension of a reasonable man, situated as he 
was, that the danger was actual.* 

(5.) The Master of a Vessel need not retreat from Violence of one 
of his Crew. — The master of a vessel occupies with respect to 


1 Greer v. State, 6 Jere Baxter, 629. 

2 1 Russ. on Crimes, 665; Clements v. 
State, 50 Ala. 117. 

3 Clements v. State, 50 Ala. 117. In 
this case it was held proper to tell the 
jury that a mere attitude of defence or 
preparation to resist did not constitute 
the sort of struggle referred to by Bishop 
where he uses the following language: 


“In misdemeanors or breaches of the 
peace, as well as in cases of felony, if the 
officer meet with resistance and the of- 
fender is killed in the struggle, the killing 
will be justifiable.” 1 Bish. Crim. Law, 
§ 663. 

4 Plasters y. State,1 Tex. App. 678. 
This subject, in its general aspects, is 
considered in another section. 
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this question a position somewhat analogous to that of a public 
officer in the execution of his authority. It is the duty of the 
officer of the law to execute the mandate of the law, on the one 
hand, without giving back and displaying cowardice, and on the 
other hand, without employing unnecessary force. So the master 
of a vessel, out of regard to what is due to the owner of the 
vessel, to the owners of the cargo, to all persons on board, and, 
in a general- sense, to the whole society of seafaring men, is 
under an obligation to enforce discipline among his crew. 
Without this, the strength of navies would be gone, and the safe 
navigation of the sea would be impossible. It is obvious, there- 
fore, that he is not required to retreat when assailed by one of 
his crew. He may not, indeed, take life, in such a case, except 
on a principle of necessity; but the rules applicable to non- 
felonious assaults, and to broils and combats of persons in equal 
circumstances on land, obviously do not apply to him.} 

To this it may be added that one court has declared the broad 
rule that when a man is in the right he is never obliged to 
retreat, but may stand his ground, and repel his adversary to the 
extent of taking his life, if necessary to ward off the assailant? 

§ 5. Rigur To PursvE. — Closely connected with the duty to 
retreat is the right to pursue. We have already quoted a 
formula from East, where the author lays it down that in cases 
of felonious assaults the person assaulted is not obliged to retreat, 
but may pursue his adversary until he has secured himself from 
all danger. Although the original assault may have been with 
murderous or other felonious intent, if the assailant or com- 
batant retreats in good faith, and fairly notifies his opponent of 
his intention to decline further combat, his opponent will not be 
justified in taking the justice of the law into his own hands, and 
in pursuing and inflicting vengeance upon him. If, under such 
circumstances, he pursues and kills his opponent, it will not be 
justifiable self-defence, but it will be either murder or man- 
slaughter, accordingly as there has been time for the blood to 

1 United States v. Wiltberger, 8 Wash. —* 1 East, P. C. 271, 272; 1 Bish. Cr. L. 
C. C. 515; s. c. Cas. Self-Def. 34. (6th ed.) § 850; recognized in Halloway v. 

2 Ruyan v. State, 57 Ind. 80. A sim- Com., 11 Bush, 344, 350; Phillips v. Com., 
ilar rule obtains in Texas, but in con- 2 Duvall, 828; Young v. Com., 6 Bush, 
formity with a statute. Pasch. Dig. art. 312; Bohannon v. Com., 8 id. 481; Luby 
2230; Tex. Penal Code, 1879, § 573; v. Com., 12 id. 1. 


Isaacs v, State, 25 Tex. 174; 8. c. Cas. 
Self-Def. 175. 
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cool since the first assault. On the other hand, if a felonious 
attack is made, and the assailant, too closely pressed, makes a 
feigned retreat, or a retreat to secure a fresh weapon, a more se- 
cure covert, or the aid of a confederate, the assailed is not obliged 
to allow him to gain this advantage, but may pursue, and, if neces- 
sary, kill him in retreat. In a late case, the Court of Appeals of 
Kentucky declared that the rule under this head, as laid down by 
East, is a conservative rule, sanctioned by time, and one which 
has always been recognized and upheld by that court. “ The 
right,” continue the court, “ even in the most extreme cases, to 
pursue and kill a retreating assailant, is one which ceases as soon 
as the assailant has reasonable ground for believing that the 
danger has ceased to be immediate and impending; but as such 
right is essential to make perfect and complete the great right 
of self-defence, its existence must be recognized by the court in 
all cases in which the evidence is of a character to make it a 
legitimate subject of consideration by the jury.” When, there- 
fore, it appeared that the deceased entered the defendant’s 
house and made a murderous attack upon him, and that, while 
walking away, the defendant pursued, fired upon him and killed 
him, a conviction of manslaughter was reversed, because the 
judge omitted from his charge this element of the right to 
pursue. As there are some cases which put upon persons who 
are feloniously assailed the duty of retreating before taking the 
life of the assailant,? so there are other cases, which, under like 
circumstances, deny the right of pursuit. Thus A. knocks B. 
down with a club. C. and D. interfere, and wrench the club 
from A. A. then retreats toward his shop, with the apparent 
intention of getting a hammer for the purpose of renewing the 
conflict. C.and D. pursue A. and knock him down and kill 
him. C. and D. are guilty of felonious homicide. They had no 
right to pursue A. under the circumstances. On the contrary, 
the court thought it probably their duty to retreat from the 
place if they feared that A. would arm himself and put them in 
danger of death or great bodily harm.‘ It is to be observed of 


1 Stoffer v. State, 15 Ohio St. 47; s.c. 24; People v. Doe, 1 Mich. 451; s. c. Cas. 
Cas. Self-Def. 213 ; Evans v. State, 83Ga. Self-Def. 62, 64; State v. Benham, 23 
4; Hadley v. State, 58 id. 309. Iowa, 154; s. c. Cas. Self-Def. 115, 121 

2 Luby v. Com., 12 Bush, 1. See also Reg. v. Smith, 8 Car. & P. 160; s. c. Cas 
West v. State, 2 Tex. App. 460. Self-Def. 150. 

5 Selfridge’s Case, Cas. Self-Def. 17, 18, 4 State vy. Maloy, 44 Iowa, 104. 
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these cases that they are generally cases of broils where a clear 
felonious intent is not developed in the first assault. 

§ 6. AcTING UPON ERRONEOUS IMPRESSIONS OF DANGER Dr- 
RIVED FROM APPEARANCES. — If an assault is made under such 
circumstances as convince a person, making a fair and reasonable 
use of his faculties under the circumstances, that he is in danger 
of suffering immediate death or great bodily harm, or that a forci- 
ble felony is about to be perpetrated upon his person, his habita- 
tion, or his property, or upon the person, habitation, or property of 
another, and he in good faith believes that such a danger is im- 
minent, and that it is necessary to kill the assailant in order to 
prevent its consummation, and, acting upon this belief, and not 
in consequence of other motives, he does kill him, the homicide 
does not become culpable from the mere fact that, upon subse- 
quent investigation, it appears that no injury of the kind was 
intended, and that the appearances of danger upon which he 
acted were unreal! There are various ways of stating this prin- 


ciple :? it is believed, however, that they all resolve themselves 
into these three elements : — 


1. The danger must have been actual; or 
2. It must have appeared to be actual, and upon reasonable 


grounds; and 

8. The defendant must in fact have believed that it was actual. 

Let us examine the propositions separately. 

1. It is believed that some confusion was introduced into this 
subject by the language used by a leading writer on criminal 
law, that to make homicide excusable on the ground of self- 
defence, the danger must be actual and urgent.® It is evident, 
however, that he did not intend to refer to the realism of 
the danger, but to the realism of the appearance of the 


1 State v. Anderson, 44 Cal. 65; Wil- 


upon reasonable grounds. Draper v. State, 
liams v. State, 2 Tex. App. 271,286; Hol- 


4 Jere Baxter, 246. To the same effect 


loway v. Com., 11 Bush, 344 ; Roach v. Peo- 
ple, 77 Ill. 25; Murray v. Com., 79 Pa. St. 
811; Marts v. State, 26 Ohio St. 162; 
Rogers v. State, 8 Reporter, 11 (Sup. Ct. 
Ala. 1879, abstract); Cheek v. State, 7 
Reporter, 63 (Tex. Ct. App. 1878) ; Berry 
v. Com., 10 Bush, 15; Edwards v. State, 8 
Reporter, 125 (Tex. Ct. App. 1879). 

2 The danger of an injury of the kinds 
enumerated must either be actual, or it 
must have been believed to be actual and 


is Darling v. Williams, 8 Reporter,179. The 
question is, Did the defendant have rea- 
son to believe, and did he in fact believe, 
that it was necessary for him to kill his 
assailant to protect himself from death or 
great bodily harm? Runyan v. State, 57 
Ind. 80, 85. 

8 Whart. Crim. Law, § 1020. That 
this is not his meaning will be seen from 
the explanation given in the second edi- 
tion of his work on Homicide, § 493. 
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danger ; for elsewhere in the same chapter he stated the rule 
correctly, thus: “If the apprehension of an immediate danger to 
life be sincere, though unreal, it is in like manner a defence.” ! 
The former proposition has been quoted by subsequent courts, 
and we do not perceive that they have been actually misled 
by it.? 

2. Moreover, the danger must appear to be actual and imme- 
diate to the comprehension of a reasonable man, standing in the 
situation of the defendant.? For an apt illustration of this prin- 
ciple, it may be stated that if a gun be pointed at one in a threat- 
ening manner, under such circumstances as to induce a reasonable 
belief that it will be discharged, and thereby produce death or 
inflict great bodily injury upon the person threatened, he will 
be justified in using whatever force may be necessary to avert 
the apparent danger, though it may afterwards appear that the 
gun was not loaded, and that he was in no danger whatever. 
Many of the cases formulate the rule somewhat thus: If the 
defendant believed, and had reasonable ground to believe, that he 
was in immediate danger of death or great bodily harm, the kill- 
ing is justifiable.® This may suggest a question whether this 


reasonable ground for belief is a ground reasonable to the de- 
fendant’s comprehension, or reasonable to the comprehension of 
aman of ordinary intelligence, discretion, and courage, knowing 
what the defendant knew about the motives and character of 


1 Ibid. § 1026. This statement, with- 
out qualification, is inaccurate. The ap- 


3 State v. Turpin, 77 N. C. 473, 477; 
Kendrick v. State, 55 Miss. 436; Kennedy 


prehension must not only be sincere, but 
reasonable, as we shall presently see. 

2 See State v. Thompson, 9 Iowa, 188 ; 
8. c. Cas. Self-Def. 92. In State v. Neeley, 
20 Iowa, 108 (s. c. Cas. Self-Def. 96), the 
trial court instructed the jury that to sus- 
tain the plea of self-defence, the danger 
must be actual ; and this was assigned for 
error. But the Supreme Court held that 
this was not misleading ; for it meant no 
more than that the danger must be actual 
to the defendant’s comprehension, and 
not merely problematical or contingent. 
And in a later case in the same State the 
court explained the expression to mean 
actual to the defendant’s comprehension 
asareasonable man. State v. Collins, 32 
Towa, 36. But as we shall see further on 
in this section, other courts have held 
similar instructions erroneous. 

VOL. 1.—N. 8. 


vy. Com., 14 Bush, 340; Farris v. Com., id. 
362; Williams v. State, 2 Tex. App. 
271; State v. Bohan, 19 Kan. 25; Daris 
v. People, 80 Ill. 350; People v. Anderson, 
44 Cal. 65; State v. Stewart,9 Nev. 120; 
Stoneman v. Com., 25 Gratt. 887; Pal- 
more v. State, 20 Ark. 248: Dyson v. State, 
26 Miss. 362; s. c. Cas. Self-Def. 304: 
Wesley v. State, 87 Miss. 327; s. c. Cas. 
Self-Def. 319; Head vy. State, 44 Miss. 
731; s. c. Cas. Self-Def. 341; Long v. 
State, 52 Miss. 23; State v. Potter, 13 Kan. 
414; State v. Abarr, 39 Iowa, 185; Sé//es 
v. State, 57 Ga. 182; State v. Abbott, 8 W. 
Va. 741. 

4 People v. Anderson, 44 Cal. 65. 

5 Runyan v. State, 57 Ind. 80; State v. 
St. Geme, 31 La. An. 302. 
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his assailant, and standing towards the deceased in the defend- 
ant’s situation. We do not meet with any thing in any of the 
adjudicated cases to suggest such an inquiry, and should not 
moot it here, but for the fact that Dr. Wharton, in the second 
edition of his Law of Homicide, suggested among the changes 
which the previous twenty years had wrought in the law of 
homicide, ** that which adopts as the test of ‘ apparency of dan- 
ger’ in cases of self-defence, the perceptions, not of an ideal 
reasonable man, but of the defendant himself.” In reviewing 
that very able work,! the present writer endeavored to show that 
the courts have never set up an ideal reasonable man, discon- 
nected from the defendant himself, as the standard by which the 
jury were to judge whether he was justified in believing that he 
was in danger of death or great bodily harm, and, on that belief, 
killing his assailant. On the contrary, we have never met with 
any thing in any adjudicated case which suggests an idea so 
absurd. But it is the law that the defendant is, in such cases, 
held to such a use of his faculties as a reasonable man standing 
in the exact position of the defendant, knowing what he knew 
concerning the character of the deceased for violence, and the 
feelings and purposes of the deceased towards him, ought to 
have made. His guilt or innocence does not depend solely upon 
the state of his mind at the time of the homicide. He is to be 
tried by the standard of what he believed and what he had 
reasonable ground to believe, not by what he believed and what 
he thought he had reasonable ground to believe.? “The belief 
must be reasonable, and such as reasonable men act upon.” ? “ If 
the jury think he had reasonable ground, situated as he was, to 
act as he did, he will be justified.”* It is not error, on a trial for 
homicide, to refuse instructions which make the mere belief of the 
accused that it was necessary to kill the deceased in order to 
save himself from death or great bodily harm, a test of his justi- 
fication, omitting the test that the attending circumstances must 
be such as to create a reasonable cause for such belief.5 It is, 
therefore, not error, in such a trial, for the court to refuse to 
instruct the jury that the ‘mere fear, or apprehension, or belief, 


1 Southern Law Review, Nn. s., at p. 4 Campbell, J., in Kendrick v. State, 
604 et seq. 55 Miss. 436, 448. 

2 State vy. St. Geme, 31 La. An. 802. 5 Parker vy. State, 55 Miss. 414, 420. 

3 State v. Bohan, 19 Kan. 28, 55. 
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however sincerely entertained by the accused, that the deceased 
intended to take his life, will not justify the killing.”? The 
standard here is precisely analogous to the standard which the 
courts resort to in civil actions for negligence, where the duty 
claimed to have been violated did not spring out of contract. 
In these relations, negligence is defined to be “the omission to 
do something which a reasonable man, guided by those considera- 
tions which ordinarily regulate the conduct of human affairs, 
would do, or doing something which a prudent and reasonable 
man would not do.”? This definition has met with frequent 
approval of the courts® and of reputable writers,‘ but we have 
never opened a book in which it was suggested that the “ reason- 
able man” of this definition was a speculative reasonable man, 
other than the defendant, possessing other knowledge concern- 
ing the reality of the danger than that which he possessed. The 
rule means simply that a man under such circumstances is held 
to a reasonable exercise of his faculties; that he cannot plead 
his own cowardice, weakness, or idiosyncrasies, unless such 
peculiarities are so strong as, in the eye of the law, to deprive 
him of responsibility.6 The “reasonable man” of the law is 
each particular juror, standing, as near as the effort of the law 
can place him, in the precise position in which the defendant 
stood at the time he did the fatal act. ‘It is sound sense,” said 
Bynum, J., in a very clear expression of the law of this subject, 
“and we think sound law, that before a jury should be required 
to say whether the defendant did any thing more than a reasona- 
ble man should have done under the circumstances, it should, 
as far as can be, be placed in the defendant's circumstances, sur- 
rounded with the same appearances of danger, with the same 
degree of knowledge of the deceased’s probable purposes, which 
the defendant possessed.”*® This is precisely what is meant by 
the courts when they say that the assailed person must decide at 
his peril whether it is necessary to kill his assailant or no.’ He 
decides at the peril of a jury subsequently finding that he was 


1 Kendrick v. State, 55 Miss. 486. 4 Saunders, Neg., Introduct.; Shearm. 
2 Alderson, B., in Blyth v. Birming- & R. Neg. § 6. Wharton (Neg. § 1) criti- 
ham Waterworks Co., 11 Exch., at p. 784. cises it in that it fails to exclude reckless 
8 Jager vy. Adams, 123 Mass. 27; Union acts, which the law does not notice. 
Pacific R. Co. v. Rollins, 5 Kan. 178; Smith 5 Shoultz v. State, 25 Mo. 149. 
v. London, &c. R. Co., L. R. 5 C. P. 102; 6 State vy. Turpin, 77 N. C. 4738, 477. 
Deford v. The State, 30 Md. 207; Wells v. 7 Williams y. State, 2 Tex. App. 271. 
New York Cent. R. Co., 24 N. Y. 187. 


564 HOMICIDE IN SELF-DEFENCE. 
under no reasonable apprehension of death or great bodily harm 
at the time he committed the act.! 

Tested by these principles, it has been held error to tell the 
jury that the right of self-defence cannot be exercised in any case 
or to any degree not necessary, and that the party making the 
defence is permitted to use no instrument, and no power beyond 
what will prove simply effectual. And this is so, although in 
other portions in the charge the jury are carefully instructed on 
this branch of the law.? So it has been held error, in a case where 
the deceased at the time he was killed was in the act of untying 
his gun (which afterwards proved to have been loaded, but with- 
out caps upon the tubes), to charge the jury that it was for them 
to determine ** whether the instrument used was, in the manner 
deceased is shown to have attempted to use it, one capable of pro- 
ducing, in the manner used, death or a serious bodily injury ;” for 
this left the jury to determine “ whether a gun loaded but with- 
out caps upon the tubes was, when attempted to be shot, capable 
of producing death or serious bodily injury ; and self-defence can- 
not be made to depend upon whether a gun is loaded or unloaded, 
or will or will not shoot, unless it is proven that the party upon 
whom it is attempted to be used knew that it was not loaded, or 
knew that it would not shoot.”* So it was held error to refuse to 
give the following instruction, and to state to the jury that it did 
not correctly embody the law of self-defence: “* If you find that 
the deceased had previously threatened the defendant with his 
life, or of doing him some great bodily harm, and that they 
subsequently met without design, and, from the motions, actions, 
and hostile demonstrations of the deceased, he was induced to 
believe, and had reasonable ground to believe, that the deceased 
was about to carry his threats into execution, the accused had a 
right to defend himself, even by killing his assailant, if necessary 
to protect himself; and you should acquit, although it should 
afterwards appear that there was no such design on the part of 
the assailant.” So, under a statute which says that “justifiable 


1 State vy. Bohan, 19 Kan. 28, 55. Itis not the defendant, are to judge as to the 


error for the court to decide this question 
for the jury by telling them that, under 
the circumstances under which the as- 
sault was made, the defendant was not 
justified in using a deadly weapon. Davis 
vy. People, 88 Ill. 350. “The jury, and 


grounds of the apprehension.” State v. 
Abarr, 39 Iowa, 185. 

2 People vy. Anderson, 44 Cal. 65. 

8 Bode v. State, 8 Reporter, 377, Tex. 
Ct. App. 1879. 

4 State v. St. Geme, 31 La. An. 302. 
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homicide may also consist in unavoidable necessity,” ! it is error 
to charge that “to justify homicide it must appear that there was 
unavoidable necessity.” In a case in Kentucky, an instruction 
was held erroneous because it told the jury that if the defend- 
ant believed, and had good reason to believe, that he was in 
danger of immediate death or great bodily harm at the hands 
of the deceased, and that his only means of securing safety was 
to shoot the deceased, then the defendant was excusable on 
the ground of self-defence. It was held that this instruction 
implied that there must have been a valid and sufficient cause to 
believe that he was in immediate danger of losing his life, &c. ; 
whereas the rule was that if the defendant acts upon * reasonable 
grounds,” he is to be excused, although it turns out that the ap- 
pearances were false.* It has been held error by another court to 
instruct the jury that there can be no successful setting up of 
self-defence in a case of homicide, unless the necessity for taking 
life is actual, present, and urgent, and that “ self-defence can only 
be resorted to in a case of absolute necessity;” for this leaves 
out of view the principles here stated. So it has been held error 
to tell the jury, without qualification, that the killing must have 
been absolutely necessary.® 

3. Finally, in those cases where the defendant intended to kill 
the assailant, he must in fact have believed that the killing was nec- 
essary to save himself from death or great bodily harm, or to save 
himself, his property, or the person or property of those whom it 
was his duty or right to defend, from a felonious injury.6 An in- 
struction which leaves these elements out of view is defective.? 
The soundness of this principle will be apparent when it is 
considered that, in order to justify homicide on the ground of 
self-defence, it must appear that the defendant acted under the 
influence of a fear of death or great bodily harm, or other felonious 
injury, produced by the hostile demonstrations of the deceased, 
and not in a.spirit of revenge.® But it is obvious that this princi- 
ple does not apply where the defendant, exercising his right to 

1 Nev. Cr. Pract. Act, § 27. Runyan v. State, 57 Ind. 80; State v. Abbott, 

2 State v. Ferguson, 9 Nev. 106. 8 West Va. 743; Marts v. State, 26 Ohio 

3 Holloway v. Com., 11 Bush, 344. This St. 162. | 
distinction is altogether too nice for the 7 State v. Harrington, 12 Nev. 125; 8. c 
purposes of practical justice. 5 Reporter, 48. 

4 Wall v. State, 51 Ind. 453. 8 State v. Harrington, 12 Nev. 125; s.c. 


5 Roach vy. People, 77 Ill. 25. 5 Reporter, 48 (under a statute embody- 
6 State vy. Matthews, 78 N. C. 523, 531; ing substantially the common-law rule). 
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repel force by force, intends only to use so much force as is neces- 
sary to repel the violence of his assailant, and, in the use of such 
force as he reasonably deems necessary for this purpose, acciden- 
tally or intentionally kills him. Here the killing is called chance 
medley, though it is strictly analogous to what the books call 
homicide per infortunium. It is like any other accidental homi- 
cide which a person commits without negligence in the doing of 
a lawful act, and as such is excusable.” 

§ 7. THe DANGER, REAL OR APPARENT, MUST BE PRESENT 
AND IMMINENT. — There must not only be danger of the kind 
already spoken of, but it must be present and imminent. It will 
not be sufficient to justify a homicide that the slayer had reason- 
able ground to believe, and did believe, that the deceased would, 
at some future time, kill him, or inflict upon him or upon some other 
person some of the felonies already mentioned. What will con- 
stitute such an overt act as will justify a person threatened in 
immediately slaying the actor must, in every case, be resolved by 
the jury ; and, for this reason, no rule upon the subject can be laid 
down. The only dividing line which the law can attempt to draw 
here, is between those cases where it is the duty of the court to 


put this question to the jury, and those where the court is justi- 
fied in refusing to charge on this branch of the law; and of these 


we may content ourselves with giving a few examples. But the 
fact that this question is one for the jury does not relieve the 
court of the duty of instructing them guardedly as to the general 
principles governing the subject. And these principles are that 
the bare fear that a man intends to commit murder or other atro- 
cious felony, however well grounded, unaccompanied by any overt 
act indicative of any such intention, will not warrant the killing 


1 4 Bla. Com. 183, 184; 2 Bish. Cr. L. 


(6th ed.) § 621. 

2 A.is chopping wood. Without design 
or fault on his part the head of his axe flies 
off and strikes B. and kills him. This is 
given by the old books as an instance of 
homicide per infortunium. 4 Bla. Com. 182. 
A. is lawfully defending himself against 
the violence of B. Without intending 
to kill B., or to do any thing more than 
to repel his violence, he strikes B. with 
his cane, with a stick, or with a stone, and 
the blow instantly kills B. This is what 
the books call excusable homicide in self- 


defence ; but, upon principle, it is equally 
homicide per infortunium; that is, acci- 
dental homicide in the doing of a lawful 
act. 

8 Kennedy v. Com., 14 Bush, 840, 352 
(explaining Young vy. Com., 6 id. 312). 
Under the Georgia statute the defendant 
must have believed, and had good reason 
to believe, that at the time of the killing, in 
order to save his own life or prevent a 
felony on his person, the killing of the 
other was absolutely necessary. Stiles 
v. State, 57 Ga. 143. 
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of the party by way of prevention. There must be some overt 
act} indicative of such intention. In a state of civil society the 
right of resorting to force on the principle of self-defence does 
not arise while the apprehended mischief exists in machination 
only. There must be some act menacing present peril, something 
in the attending circumstances indicative of a present purpose to 
make the apprehended attack. The act so done or the circum- 
stances so existing must be of such a character as to afford a rea- 
sonable ground for belief that there is a design to commit a felony 
or to do some serious bodily harm, and imminent danger of such 
design being carried into immediate execution. Under these cir- 
cumstances the killing will be justifiable, although it should after- 
wards turn out that the appearance was deceptive, and that there 
was in fact no design to commit a felony or to do great personal 
injury.” It is not sufficient that, at the time of the killing, the de- 
ceased was advancing upon the accused “with a hostile intent.” 
There must have been an intent coupled with a capacity or seem- 
ing capacity to take the life of the slayer, or to inflict on him some 
great bodily harm; and this intent must have been evidenced by 
some present act or demonstration inducing in the mind of the 


slayer a reasonable belief that the danger to his life or person was 
imminent.’ 
But in instructing juries care should be taken not to so misapply 


1“The term ‘overt act,’” say the 
Court of Appeals of*Virginia, in one of the 
best judgments to be found upon this 
subject, ‘‘is used by the most approved 
writers on the criminal law as descriptive 
of the facts and circumstances constitut- 
ing excusable homicide in self-defence 
upon apparent necessity. Thus, in Bish- 
op on Criminal Law, vol. ii. § 627, it is 
said, although it is lawful for one to de- 
prive of life another meditating his life, 
yet he must wait till some overt act is 
done in pursuance of the meditation, — 
in other words, till the danger becomes 
imminent. The same expression occurs 
in Wharton’s Criminal Law, vol-ii. § 1027, 
and in East’s Crown Law, 272.” Stone- 
man v. Com., 25 Gratt. 887, 896. There 
are many cases holding that the belief of 
the person committing the homicide, that 
it was necessary to slay his antagonist in 
order to save himself from death or great 
bodily harm, must be founded, in part, at 


least, on some present overt act of the per- 
son slain. Hinton v. State, 24 Tex. 454; 
s.c. Cas. Self-Def. 83; Dyson v. State, 26 
Miss. 362; 8. c. Cas. Self-Def. 304; Nesby 
v. State, 37 Miss. 827; Evans v. State, 44 
id. 762; State v. Scott, 4 Ired. 409; 
Williams v. State, 3 Heisk. 217; McLeod 
v. People, 1 Hill (N.Y.), 391, 419; Rippy v. 
State, 2 Head, 218; 8. c. Cas. Self-Def. 345 ; 
Draper v. State,4 Jere Baxter, 246, 251; 
State v. Stewart, 9 Nev.180; State v. Har- 
rington, 12 Nev. 125, 133. 

2 This language, which most aptly 
expresses the collective doctrine of the 
books, is found in the judgment of the 
Court of Appeals of Virginia, by Sta- 
ples, J., in Stoneman v. Com., 25 Gratt. 
887, 900. Other statements of the same 
doctrine will be found in Palmore v. State, 
29 Ark. 248, 266; Draper v. State, 4 Jere 
Baxter, 246; and other cases, 

3 Lewis y. State, 51 Ala. 1. 
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this salutary principle as to fritter away the right of self-defence, 
Thus, where A. advanced in a threatening and hostile man- 
ner with a drawn knife upon B., who was armed with a gun, and 
B. thereupon shot and killed A., it was error to tell the jury that 
an assault which will justify homicide on the principle of self- 
defence must be “‘an assault within striking distance ;” since, if 
B. had allowed A. to get within striking distance, his weapon 
would have been comparatively useless, and the weapon of A. most 
deadly and effective. The sound rule in such cases is that a man 
assaulted, or about to be assaulted, with a deadly weapon is not 
bound to wait until his antagonist gets upon equal, much less su- 
perior, grounds ; but he may rightfully use the advantage which his 
own innocence and his assailant’s rashness have given him.! Still 
less is it a rule that a man when assailed with a deadly weapon is 
bound to wait till he is stricken. On the contrary, he may, in the 
exercise of his right of self-defence, strike first. Any other rule 
would place a peaceable man at the mercy of a ruffian, and render 
the right of self-defence a myth.*? On the other hand, the prin- 
ciple that a man may anticipate his antagonist and slay him, when 
to strike in anticipation is necessary self-defence, should not be 
given in charge to the jury, except where there is evidence tend- 
ing to show that, but for the timely action of the accused, he would 
have been the victim of hisadversary.? Further, it is stated to be 
not necessary that the assailant actually had a deadly weapon, and 
was actually in a position and condition to inflict great bodily 
harm at the time he was killed. It ‘is sufficient if his conduct 
was such as to induce a reasonable belief that he had one, or that 
he was so prepared that he could immediately commit the appre- 
hended injury.* 

§ 8. COLLATERAL QUESTIONS OF EvIDENCE. — There are cer- 
tain questions of evidence connected with this subject which 
have been much discussed in the courts, and which assume great 
importance. From the doctrine that a person assailed is entitled 
io conform his defence to the appearances of danger as they 
would present themselves to a reasonable man standing in his 
situation, and possessing the knowledge of the character and 


1 Fortenbury v. The State, 55 Miss. 4038. 4 State v. Potter, 13 Kan. 414, 425. See 
2 State v. McDonald, 67 Mo. 1. the preceding section. 
8 Kendrick v. State, 55 Miss. 436 ; Long 

v. State, 62 id. 23. 
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motives of the assailant which he possessed, flows, as a necessary 
consequence, another rule, namely, that any thing in the previous 
character, conduct, or language of the deceased which tends to 
explain his motives and give meaning to the manifestations of 
violence which he is making, becomes a part of the elements 
which enter into the mind of the person assailed, in forming his 
judgment as to the character of the assault and the purpose of 
the assailant ; and for this reason these facts are relevant to the 
issue, and are properly admitted in evidence. Thus, A. advances 
upon B. with a deadly weapon ina threatening manner. B. 
knows that A. has, within a recent period, attempted to kill him, 
or that he has, within a recent period, threatened that he would 
kill him. A knowledge of these facts explains to B. the nature 
of the attempt which A. is making, and justifies him in anticipat- 
ing the violence of A. and killing him, if he cannot otherwise 
save himself from the threatened harm. Again, B. knows that 
-A. is a desperate character, reckless, and quick to shed blood. 
His mind instantly couples this knowledge with the present 
demonstration which A. is making, and he comes to the reason- 
able conclusion that he must at once kill A. in order to save 
his own life. On the other hand, if he knows A. to be a harm- 
less, foolish fellow, accustomed to make such demonstrations in 
jest; does not know that A. has any ill-will against him, or 
that A. has ever threatened him with serious injury, but, on the 
other hand, knows that A. is friendly to him, — he would not be 
justified, in the reasonable exercise of his faculties, in construing 
such a demonstration into an attempt to take his life, or to do 
him some great bodily harm ; and if he should kill A., the law 
would refer the killing to unjustifiable motives, and would not 
hold him guiltless. These considerations point to the conclusion 
that where a man is assailed by another in a manner which 
seems to threaten death or great bodily harm, and thereupon 
kills his assailant, on the trial for the homicide he is entitled to 
give in evidence, for the purpose of explaining the reasons which 
actuated him, and for the purpose of showing that he was not 
actuated by malice, hatred, or revenge, but that he acted upon a 
reasonable fear that it was necessary to kill his assailant in order 
to save himself from immediate death or great bodily harm, — 

1. Previous hostile conduct of the deceased towards him, 
amounting to felonious attempts of the nature of the one threat- 
ened by him at the time he slew him. 
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2. Previous threats of a violence similar to that apparently 
attempted at the time of the slaying. 

8. The character of the deceased person for violence. 

Evidence of these kinds is admitted only when At is shown, or 
when there is evidence tending to show, that the particular fact 
was known to the defendant; for if unknown to him it would not 
tend in any degree to explain his act. But there are circumstances 
when evidence of the same character is admitted, although the facts 
were unknown to the defendant at the time he did the killing; 
and these are, where the facts which surround the homicide are 
so meagre that the law will, out of necessity, seek for explana- 
tions of the motives of the parties, in evidential facts of an 
imperfect character, such as would not be listened to if the 
circumstances immediately surrounding the homicide could be 
made to appear. Thus, A. and B. casually meet, no other per- 
son being present, and A. kills B. There is no direct evidence 
as to which person commenced the attack, and the nature of the 
combat, except the testimony of A. himself (under statutes 
where such testimony is admitted) ; and this is of slight value, for 
A. has every motive to commit perjury in order to justify his 
own conduct. In such cases a sound juridical policy will seek 
for any evidence in the previous conduct of the parties, the 
previous threats of the one against the other, and the previous 
character of the person slain for violence, which will tend to 
explain their motives and to characterize the nature of the homi- 
cide committed. From this flows another rule, or rather another 
exception to the rules of evidence, namely, — 

4, Under certain circumstances threats made by the deceased 
against the prisoner may be given in evidence, although un- 
known to the prisoner at the time he did the killing. 

Let us examiue these rules more closely. 

(1.) Previous Hostile Conduct of the Deceased. — As a general _ 
rule, it is expedient in a trial for homicide to receive in evidence 
all the previous acts and declarations of the prisoner and de- 
ceased which go to show their state of feeling towards each 
other.1 On this principle it has been held proper to admit evi- 

1 Monroe v. State, 5 Ga. 85; 8.c. Cas. Riddle v. Brown, 20 Ala. 412; Keener v. 
Self-Def. 442, 468; State v. Zellers, 2 State, 18 Ga. 194; s.c. Cas. Self-Def. 539. 
Halst. (N. J.) 220; State v. Goodrich, 19 On this principle, previous declarations 


Vt. 116; s.c. Cas. Self-Def. 632. See and threats of the accused are admitted, 
also Murphy v. Dart, 42 How. Pr. 31; for they tend to show the animus with 
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dence of previous quarrels ;! lawsuits ;? of a riotous assemblage 
in front of the defendant’s house the night before the homicide,’ 
or a week before,* of a character similar to the one which took 
place on the night of the homicide; or of an attempt, on the 
evening previous to the killing, on the part of the deceased, to 
violate the defendant’s marriage bed.’ But evidence of a pre- 
vious difficulty between the deceased and a servant of the de- 
fendant has been held inadmissible. These rules relate merely 
to the question of the admissibility of the evidence, and not 
to its legal effect. Of course, evidence of a difficulty between 
the defendant and the deceased a few hours before the killing, 
although admissible, would not afford a justification for the 
homicide.’ 

(2.) Communicated Threats. — Upon like grounds, evidence of 
previous threats made by the deceased against the prisoner and 
communicated to the latter are admissible. They tend to show 
the character of the attack, the intention with which it was 
made, and the grounds of fear on which the defendant acted.$ 
But this very reason exacts the rule that such evidence will not 
be admitted unless there is also evidence of an attack by the 
deceased upon the accused, or of some hostile demonstration or 


“overt act,” which the threats may serve to characterize and ex- 
plain. Since mere threats, unaccompanied with acts indicating 
a present purpose of carrying them into execution, will afford no 
justification or excuse for homicide, it follows that (except in 


which he did the killing. Terrell v. Com., 
13 Bush, 246. But declarations made by 
the deceased to a third person, and before 
the homicide,are not admissibleagainst the 
defendant ; for they may have been made 
for the purpose of casting suspicion on 
the latter. Jackson v. State, 52 Ala. 305. 
In trials for murder, it is a well-under- 
stood rule that proof of recent threats 
made by the prisoner against the deceased 
are admissible for the purpose of show- 
= malice. Nichols v. Com., 11 Bush, 

5. 

1 State v. Zellers, 2 Halst. (N. J.) 220; 
Jackson v. State, 6 Jere Baxter, 453; 8. c. 
Cas. Self-Def. 476; Rutherford v. Com., 
13 Bush, 608. Contra, under certain cir- 
cumstances, Jackson v. State, 12 La. An. 
679; Rutherford v. Com., 13 Bush, 608. 

2 Monroe vy. State, 5 Ga. 85; 8. c. Cas. 


Self-Def. 442, 468; State v. Goodrich, 19 
Vt. 116; s. c. Cas. Self-Def. 532. 

8 Patten v. People, 18 Mich. 314; s. c. 
Cas. Self-Def. 826. 

4 People v. Rector, 19 Wend. 569. See 
also Maher v. People, 10 Mich. 212; 
Brown v. People, 17 id. 429; R. v. Meade, 
Lewin, C. C. 184. 

5 Biggs v. State, 29 Ga. 723; 8. c. Cas. 
Self-Def. 744. 

& Dupree v. State, 33 Ala. 380; 8. c. 
Cas. Self-Def. 582. 

1 Peck v. State, 5 Tex. App. 611. 

8 Dukes v. State, 11 Ind. 557; Stokes v. 
People, 53 N. Y. 164; 8. c. Cas. Self-Def. 
927; People v. Scoggins, 87 Cal. 677; 8. c. 
Cas. Self-Def. 596; State v. Dodson, 4 Oreg. 
64; Jackson v. State, 6 Jere Baxter, 453 ; 
s.c. Cas. Self-Def. 476; Powell v. State, 
52 Ala. 1; Dupree vy. State, 33 Ala. 880. 
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certain cases hereinafter stated’) evidence of them is not 
admissible, unless there be also evidence of such a hostile dem- 
onstration or overt act.2 It follows, also, that such evidence ig 
inadmissible where it appears that the defendant assaulted the 
deceased, or brought on the conflict by his own voluntary acts 
And where such evidence is admitted, even under compulsion of 
statute,t it will not have the effect of justifying the homicide, 
unless the deceased was, at the time he was killed, making 
demonstrations which indicated an immediate design to carry the 
threats into execution.® Nor will a court of errors set aside a 
judgment of conviction of murder merely because the deceased 
had, previous to the time of the killing, made threats that he 
would take the life of the accused, where it appeared that at the 
time of the killing the accused was making no movement indicat- 
ing a design to carry the threats into execution. On the other 
hand, if there is evidence of such threats, and also of a hostile 
demonstration by the deceased, the defendant is entitled to have 
the jury properly instructed as to the legal effect of the threats 


in connection with the overt act.’ 


1 Infra, sub-sect. 4. 

2 Evans v. State, 44 Miss. 762; s. c. 
Cas. Self-Def. 329; Myers v. State, 33 Tex. 
535; s. c. Cas. Self-Def. 482; Hughey v. 
State, 47 Ala. 97; s. c. Cas. Self-Def. 589, 
note; State v. Leonard, 6 La. An. 420; 
State v. Keene, 50 Mo. 357; State v. Sloan, 
47 id. 604; s. c. Cas. Self-Def. 516; 
Howell vy. State, 5 Ga. 48; Lander v. State, 
12 Tex. 462; s. c. Cas. Self-Def. 366; 
Cummins v. Crawford, 88 Ill. 312, 317; 
Payne v. State, 60 Ala. 80; Kendrick vy. 
State, 55 Miss. 436; People v. Taing, 8 
Reporter, 618 (Sup. Ct. Cal. 1879). 

3 State v. Hays, 23 Mo 287; s.c. Cas. 
Self-Def. 492; State v. Leonard, 6 La. An. 
420; Holly v. State, 55 Miss. 424; contra, 
Jackson v. State, 6 Jere Baxter, 453; 8. c. 
Cas. Self-Def. 453. 

+ Under the Texas criminal code, 
“‘where a defendant accused of murder 
seeks to justify himself on the ground of 
previous threats made against his own 
life, he may be permitted to introduce 
evidence of threats made ; but the same 
should not be regarded as affording a jus- 
tification for the offence, unless it be 
shown that, at the time of the homicide, 
the person killed, by some act then done, 
manifested an intention to execute the 


threats so made.” Pasch. Dig. art. 2270. 
Under this provision, evidence of threats 
is admitted without proof of an “ overt 
act,” but the court will instruct the jury 
as to the legal effect of such evidence. 
Peck y. State, 5 Tex. App. 611, 614, 615; 
Horback vy. State, 43 Tex. 242. As we 
understand it, the Texas courts admit 
evidence of threats in all cases under 
compulsion of the statute. As to the ef- 
fect of such evidence the doctrine of those 
courts is the same as that of other courts; 
namely, the threats afford no justification 
for the homicide, unless it is also shown 
that, at the time of the homicide, the de- 
ceased was making some demonstration 
against the defendant which indicated to 
the latter an immediate danger of losing 
his life or of suffering great bodily harm. 
Irwin y. State, 43 Tex. 236. Threats of 
a dangerous man when unarmed, doing 
nothing to execute his threats, do not 
warrant such an apprehension. Williams 
y. State, 2 Tex. 271. See also Gilleland 
v. State, 44 Tex. 856. 

5 State v. Hull, 9 Nev. 58; State v. 
Stewart, id. 120; State v. Brown, 63 Mo, 
439, 442. 

6 Edwards y. State, 47 Miss. 581. 

7 State vy. St. Geme, 31 La. An. 302, 
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There is a very important case in Tennessee! impugning the 
doctrine here laid down. A., a desperate character, had had a 
quarrel with B., and threatened to kill him. They met casually, 
B. alone being armed; and, while passing each other in the 
road, B. suddenly shot and killed A. At the time of this oc- 
currence, A. was going out into the field to pick cotton, and 
was manifesting no excitement. The trial judge refused to 
admit evidence (among other things) of threats recently made 
by A. that he would kill B., on the ground that there was no 
evidence tending to show an “overt act” on the part of A. 
against B. at the time of the killing. For this reason the judg- 
ment, convicting the prisoner of murder in the second degree, 
was reversed. This case, whether we look at it in the light 
of its merits, or whether we consider the reasoning upon which 
the Supreme Court placed its conclusion, cannot be upheld. 
Upon its merits, it was a naked case of one man deliberately 
shooting and killing another man while the latter was going 
about his lawful business, for no other reason than that they had 
previously quarrelled, and that the former had threatened to take 
the life of the latter. Under such facts, no principle can be 
appealed to which can make evidence of previous threats a jus- 
tification or a palliation of the homicide. As to the reason on 
which the Supreme Court proceeded, it was this: that the trial 
court could not refuse to receive such evidence on the ground 
that there was no evidence tending to show an overt act on the 
part of the deceased at the time of the killing, without deciding 
as to the effect of evidence, which was: exclusively within the 
province of the jury. This conclusion involves a total miscon- 
ception of the office of judge and jury. It is always the duty of 
the judge to decide upon the relevancy of any evidence offered, 
that is, whether it tends to prove or to disprove certain issues ; 

it is always the exclusive province of the jury to decide upon the 

effect of such evidence, if admitted, — that is, whether it is suffi- 
cient to prove or to disprove such issues. The judge, in so ruling, 
never decides upon the effect of evidence: he simply decides 
whether, if believed, it would warrant the jury in finding that 
the issue to which it relates has been proved or disproved. 
No judge ever excluded testimony because it was irrelevant to 
the issues, without exercising the precise power denied by the 
Supreme Court of Tennessee in this case. 


1 Jackson v. State, 6 Jere Baxter, 453; s.c. Cas. Self-Def. 476. 
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We might dismiss, without noticing them, a number of ques- 
tions which have been made touching this subject; but we may 
refer to some of them in a note. 

(3.) Uneommunicated Threats. — With reference to the cases 
in which threats made by the deceased against the prisoner, but 
not communicated to the prisoner at the time of the killing, are 
admissible in evidence, a judge whose opinions are entitled to 
great weight has used the following language : — 


“ When threats by the person killed should be admitted in evidence or 
rejected, is a question involved in a great deal of doubt and uncertainty, 
If they have been made a long time antecedent to the commission of the 
act, they may be not only valueless but entirely inadmissible. The rela- 
tions of the parties may have since entirely changed, and in the intervening 
time the person making them may have wholly abandoned any previously 
conceived intention of harming the person against whom they were uttered. 
It is impossible to lay down any general rule on the subject. Their 
relevancy, admission, or rejection, depends materially upon the circum. 
stances surrounding each particular case. If the accused was the aggressor, 
then evidence of threats by the deceased can be of no importance in 
furnishing exculpatory evidence in his favor; for it is only when an at- 
tempt is made to carry out or put into execution a threat by the person 
making it that it becomes material, and furnishes grounds of justification 
for the action of the defendant. If the threats are so recent as to afford 
a presumption that danger may be apprehended, they are calculated to put 
the party against whom they are made on his guard, and will frequently 
authorize a line of conduct by him that would otherwise be unjustifiable, 
In some instances uncommunicated threats are not only admissible, but they 
become of the greatest importance in characterizing the offence. Where 
the deceased seeks the encounter and has made threats, it is a reasonable 
inference to suppose that he intended to execute those threats, and thus 
they would have a direct tendency to characterize his conduct towards the 
prisoner at the time of their meeting. In doubtful cases they may be 
admissible as throwing light upon the action of the deceased at the time of 


1 It has been held that it is not com- 
petent to show that some other person than 
the prisoner threatened to take the life of 
the deceased, for the purpose of raising a 
presumption that some other person than 
the prisoner may have done the killing. 
Boothe v. State, 4 Tex. App. 202; Walker 
v. State, 6 id. 577, 591. But where the 
evidence as to the person who did the 
killing is obscure, this position may be 
considered doubtful. Nor is it error to 
exclude evidence that the deceased had 


made threats against some other person 
than the defendant, e.g. against his 
brother. Drake vy. State, 5 Tex. App. 
649, 657. On the principles stated in 
sub-sect. 1, supra, evidence of threats 
made by the deceased to kill the mother 
of the accused have been held competent 
for the purpose of weakening the force of 
the testimony of a witness to the effect 
that the families of the parties were on 
good terms. Rutherford v. Com. 18 
Bush, 608. 
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the affray or encounter, and have a direct bearing upon the reasonableness 
of the grounds on which the defendant acted.” 4 


The conclusion of the courts seems to be that the acts and 
hostile declarations of the deceased unknown to the defendant 
are in some cases admitted in evidence, but only where it is found 
to be necessary to resort to such acts and declarations as illustrative 
of what otherwise would remain unexplained,—as where the 
circumstances of the crime charged are unknown or doubtful; or 
where the acts and declarations are so directly connected with 
the act out of which the alleged crime arises, as necessarily to 
throw light upon it; or where, from the peculiar circumstances 
of the case, it can be said that evidence of such previous acts or 
declarations are necessary to the ends of justice.’ It follows as 
a just conclusion from this that it is only in exceptional cases 
that such evidence can be admitted, and that caution should be 
observed in making the exception.2 Where evidence has been 
received of threats by the deceased communicated to the defend- 
ant, it has been held proper to admit evidence of uncommuni- 
cated threats to corroborate such evidence.! 

If it is a sound proposition that communicated threats cannot 
be shown in evidence where the evidence affirmatively shows 
that the accused himself brought on the conflict, or that at the 
time he did the killing there was no overt act on the part of the 
deceased, a fortiori, evidence of uncommunicated threats will not 
be admitted under such circumstances, especially where all the 
circumstances surrounding the homicide are clear.6 Evidence of 
such threats would not illustrate any hostile purpose on the 
part of the deceased, if the proof showed that at the time of the 
act he manifested no such purpose. Evidence of such threats 
would not afford a justification for the killing, if the accused 
himself made the attack; for in private relations the right of 
self-lefence does not extend so far as to warrant a person in 
anticipating his adversary and killing him where the threatened 
injury exists in machination only, and when there is no present 
indication of a design to carry it into execution.® 

1 Per Wagner, J., in State v. Elkins, 5 Newcomb vy. State, 37 Miss. 383; Lingo 
63 Mo. 159, 163. v. State, 29 Ga. 470, 483. 

2 Campbell, J., in Kendrick vy. State, 6 People v. McLeod, 1 Hill (N. Y.), 877; 
55 Miss. 436, 451. 8. c. Cas. Self-Def. 784; Kendrick v. 

8 Ibid. State, 55 Miss. 436; McPherson v. State, 


4 Cornelius v. Com., 15 B. Monr. 539; 29 Ark. 225; supra, § 7. 
Holler y. State, 37 Ind. 57. 
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The cases generally agree that if the cireumstances were such 
as to leave the question in doubt who brought on the conflict or 
commenced the attack, evidence of recent threats made by the 
deceased against the defendant may be shown, since they raise a 


presumption that he was himself the aggressor.! 


Whatever ob- 


jection there might be to such testimony in ordinary cases, 
there is certainly strong reason for admitting it in favorem vite, 
especially when it is considered that it is offered to rebut a con- 
clusive presumption of guilt which the law attaches to the fact of 
the killing in the absence of explanatory circumstances. 


1 Johnson v. State, 54 Miss. 430; Wig- 
gins v. People, 93 U. S. 465; 8. c. 4 Cent. 
L. J. 348; People v. Scoggins, 37 Cal. 677; 
s.c. Cas. Self-Def. 596; Burns v. State, 
49 Ala. 870. “ Where the question was 
as to what was the deceased’s attitude at 
the time of the fatal encounter, recent 
threats may become relevant to show 
that this attitude was one hostile to the 
defendant, even though such threats were 
not communicated to the defendant. 
Such evidence is not relevant to show 
the quo animo of the defendant, but it 
may be relevant to show that, at the time 
of the meeting, the deceased was seeking 
the defendant’s life.’ Whart. Crim. L. 
§ 1027; Stokes v. People, 53 N.Y. 164; 
a. c. Cas. Self-Def. 927; Wiggins v. Peo- 
ple, 98 U. S. 467; Davidson v. People, 4 
Coldw. 145. Compare Lyon v. Hancock, 
85 Cal. 372. In substantial conformity 
with the foregoing principles, evidence 
of communicated threats has been held 
inadmissible in the following cases : State 
v. Maloy, 44 Iowa, 104; Atkins v. State, 
16 Ark, 584; Powell v. State, 19 Ala. 577; 
McPherson vy. State, 29 Ark, 225; Sorgen- 
Srei vy. Scroader, 75 Ml. 897 (civil action 
for assault and battery). In State v. Eliio’t, 
45 Iowa, 486, 490; s. c. 4 Cent. L. J. 464, 
the court stated imperfectly the grounds 
on which evidence of communicated 
threats is admitted, and held that such 
evidence should not be admitted in that 
case, although at the time of the killing no one 
was present except the accused and the 
deceased. In a late case in Missouri, the 
grounds on which such evidence is ad- 
mitted is likewise imperfectly stated: 
“Where there is evidence tending to 
show an assault first made by the de- 


ceased, evidence of threats made by the 
deceased, whether communicated to the 
defendant or not, are admissible as bear- 
ing directly upon that important question 
Which the jury must determine by their 
verdict.” State vy. Alexander, ti6 Mo. 148, 
161. It is scarcely necessary to repeat, 
for the purpose of correcting this case, 
that such evidence is admitted where 
there is no proof whatever of any overt 
act by the deceased against the accused; 
on the contrary, it is in such cases that it 
is most usually admitted, namely, where 
the proof is obscure or contradictory 
as to which party committed the first 
overt act, as will be fully seen by the 
preceding cases. It is in cases where the 
evidence excludes the hypothesis of an 
overt act by the deceased threatening the 
accused with death or great bodily harm, 
that it is excluded. On the grounds thus 
stated, it was held by this court in State 
v. Lee, 66 Mo. 165, that such evidence 
was improperly excluded. In conformity 
with the same principles, evidence of 
recent threats made by the deceased 
against the prisoner but not communi- 
cated to him, has been held admissible in 
the following cases: Campbell v. People, 
16 Ill. 17; s.c. Cas. Self-Def. 282; Stokes 
v. People, 53 N. Y. 164; 8. c. Cas. Self- 
Def. 927; Pritchett v. State, 22 Ala. 89; 
s.c. Cas. Self-Def. 635; State v. Goudl- 
rich, 19 Vt. 116; 8. c. Cas. Self-Def. 532; 
Hoder vy. State, 37 Ind. 57; 8. c. Cas. 
Self-Def. 565. In the following cases 
such evidence was held inadmissible: 
Powell vy. State, 19 Ala. 577; Atkins v. 
State, 16 Ark. 584; Hoye v. State, 39 Ga. 
718, 722; People v. Henderson, 28 Cal. 
465. 
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On like grounds, for the purpose of showing with what intent 
the deceased went to the house of the defendant at the time of 
the homicide, it is competent to show all his declarations in con- 
nection with his acts from the time of starting out on the expedi- 
tion! On exactly the same grounds, recent threats made by the 
deceased, but not communicated to the defendant, are admissible 
for the purpose of showing the guo animo with which the defend- 
ant went to the place of the fatal encounter.2 Stated in an- 
other way, it has been held that threats made by the deceased 
against the defendant shortly before the killing, the deceased 
being at the time of the killing armed to carry out such threats, 
are admissible as part of the res geste. They are regarded as 
verbal acts, indicative of a present purpose and intention.* So, 
where it was a disputed question whether the deceased at the 
time of the killing had a bowie-knife, evidence that, within two 
days of the killing, the deceased had been seen to have a bowie- 
knife, and that he had threatened to kill the defendant with it, 
was held admissible, although such threats had not been commu- 
nicated to the defendant.® In like manner, where it was shown 
that the deceased sought an interview with the prisoner, and 
they walked away together out of the presence and hearing of 
witnesses, the declarations of the deceased, when starting to the 
place where he met the prisoner, showing his hostile feelings and 
his motive in seeking the interview, were admissible evidence for 
the prisoner, though not communicated to him prior to the kill- 
ing. In a well-considered judgment in North Carolina, it ap- 
peared that the deceased, a short time before the homicide, had 
threatened to take the life of the defendant, which threat had’ 
been communicated to him. Other similarthreats appeared to have 
been made, which were not thus communicated. There was evi- 
dence that the deceased followed the defendant to a house where 
the affray took place, and that he used a rock upon the defend- 
ant’s head in the fight; but it did not clearly appear by whom the 
rock was brought into the fight. At the trial, the defendant 
offered in evidence the uncommunicated threats before noticed, 


1 State v. Goodrich, 19 Vt. 116; 8. c. 854; s.c. Cas. Self-Def. 574; People v. 
Cas. Self-Def. 532. Arnold, 15 Cal. 476. 
2 Keener v. State, 18 Ga. 194; 8. c. Cas. 4 West v. State, 2 Tex. App. 460. 
Self-Def. 539. 5 Holler v. State, 37 Ind. 565; s.c. Cas. 
8 State v. Sloan, 47 Mo. 604; s. c. Cas. Self-Def. 565. 
Self-Def. 516; Pitman y. State, 22 Ark. 6 Burns y. State, 49 Ala. 370. 
VOL. 1.—N. 8. 37 
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which were excluded. Bynum, J., held that the evidence wag 
competent, and should have been admitted, because it corrobo- 
rated the evidence of the threats which had already been given; 
because it showed the state of feeling of the deceased towards the 
prisoner, and with what mind he had pursued the defendant ; and, 
further, because it tended to show who introduced the rock into 
the conflict, and whether it was used for offence or defence.! 

The weight to be attached to such testimony is for the jury to 
consider in connection with the other proofs. In such cases it is 
obviously the duty of the court carefully to explain to the jury 
that such evidence is admitted only as tending to corroborate what- 
ever other evidence there is that the deceased was the assailant, 
and for no other purpose.” 

Such threats, when made but a. short time before the killing, 
are, on familiar grounds, received in evidence as a part of the res 
geste’ This is especially true where, at the time of making the 
threats, the deceased was arming or preparing for the fatal affray, 
or starting out on the fatal expedition. On the other hand, evi- 
dence of such threats is excluded when too remote in point of 
time to form part of the res geste.5 In Alabama, the rule is said 
to be that such evidence is not admissible unless it forms part of 
the res geste. And, upon the question what evidence is to be 
deemed part of the res geste, it is said that it is not the point of 
time at which the declarations were made, so much as their con- 
nection with the main fact, that determines the question of 
admissibility.? They are not admissible to excuse or palliate a 
killing shown by the evidence to have been felonious. They are 
admissible only to show the status of the deceased, and his motive 
in going to the place of the encounter and inviting an interview 
with the accused.® 

In Louisiana, the rule is laid down, without qualification, that 
evidence of threats by the deceased against the accused is not 
admissible, unless it be shown that knowledge of such threats 


1 State v. Turpin, 77 N. C. 473. 5 Carroll v. State, 23 Ala. 28; 8. ©. 

2 People v. Scoggins, 37 Cal. 677; 8. c. Cas. Self-Def. 804; Coker v. State, 20 
Cas. Self-Def. 596. Ark. 55. 

3 Pitman v. State, 22 Ark. 854; 8. c. 6 Powell vy. State, 19 Ala. 577; Carroll 
Cas. Self-Def. 574; State v. Sloan, 47 Mo. v. State, 23 Ala. 28; Dupree v. State, 38 
604; s. c. Cas. Self-Def. 516. Ala. 380; Burns vy. State, 49 Ala. 875. 

4 People v. Arnold, 15 Cal. 476; Good- 7 Burns vy. State, supra; Gaudy v. 
rich y. State, 19 Vt. 116; 8. c. Cas. Self- Humphreys, 35 Ala. 617. 

Def. 532; Kiener v. State, 18 Ga. 194; 8 Burns y. State, supra, 
8. ©. Cas. Self-Def. 539. 
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was communicated to the accused before the killing ;! but this 
rule, without qualification, is inaccurate and exceptional. Again, 
where such threats have been made and communicated to the 
prisoner, other threats of a similar nature made by the deceased, 
but not communicated to the prisoner, are admissible for the pur- 
pose of showing the state of feeling of the deceased towards the 
accused? 

(4.) Character of the Deceased for Violence.—Upon grounds 
already stated, evidence of the character of the deceased assailant 
for violence, if known to the accused, is admissible on the same 
grounds as evidence of communicated threats: it tends to charac- 
terize the demonstration the assailed made upon the accused at the 
time he did the killing, and determines whether he acted under a 
reasonable belief that he was at the time in danger of death or 
great bodily harm.? When the homicide occurs under such circum- 
stances that it is doubtful whether it was committed maliciously 
or from a well-grounded apprehension of danger, testimony show- 
ing that the deceased was turbulent, violent, and desperate is 
proper. For exactly the same reasons which obtain in the case of 
uncommunicated threats, if at the time of the killing or of the 
assault there were no overt acts or hostile demonstrations on 


the part of the deceased, such evidence is inadmissible; for in 
the eye of the law there is no difference in the quality of the 
crime between killing or assaulting a good man and killing or 
assaulting a bad man. The general rule, therefore, is, that, 
before such testimony can be introduced, it is necessary to prove 
(1) that at the time of the homicide or other alleged criminal 
assault the deceased or assailant was making a hostile demonstra- 


1 State v. Gregor, 21 La. An. 473 ; State 
v. McCoy, 29 id. 593. 

2 State v. Abbott, 8 W. Va. 741, 763. 

8 State v. Lull, 48 Vt. 581; Marts v. 
State, 26 Ohio St. 162; Prichett v. State, 
22 Ala. 39; s. c. Cas. Self-Def. 635; State 
v. Hicks,27 Mo. 588; State v. Keene, 50 
id. 857; State v. Dumphey, 4 Minn. 488; 
Com. v. Seibert, Whart. Hom. (1st ed.) 227; 
8. c. Cas. Self-Def. 686. Many of the old 
cases lay down the rule without qualifica- 
tion, or without conceding many excep- 
tions to it, that the character of the de- 
ceased cannot be drawn into question on 
a trial for homicide; and the reason 


given for this rule is, that it is just as much 
a crime in the eye of the law to killa bad 
man asa good one. State v. Barfield, 8 
Tred. 344; s. c. Cas. Self-Def. 618; State 
v. Field, 14 Me. 244; 8. c. Cas. Self-Def. 
629; State v. Hoque, 6 Jones, Law, 381; 
Wise v. State, 2 Kan. 419; Com. v. Hil- 
liard, 2 Gray, 294; Com. v. York, 7 Law 
Reporter, 497; s. c. Cas. Self-Def. 676; 
Wright v. State, 9 Yerg. 342 

4 State v. Elkins, 63 Mo. 159; State v. 
Brown, id. 439; State v. Bryant, 55 id. 
75; Monroe v. State, 5 Ga. 85; 8. c. Cas. 
Self-Def. 442. 

5 Stevens v. State, 1 Tex. App. 591. 
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tion against the accused ;! (2) that the violent character of the 
deceased or assailant was known to the accused.?_ “ However bad 
and desperate the character of the deceased may have been, and 
however many threats he may have made, he forfeits no right to 
his life, until by an actual attempt to execute his threats, or by 
some act or demonstration at the time of the killing, taken in 
connection with such character and threats, he induces a reason- 
able belief on the part of the slayer that it is necessary to 
deprive him of his life in order to save his own, or to prevent 
some serious bodily injury from being inflicted upon his person.” 

Ina limited number of cases, on grounds similar to those which 
govern the admissibility of evidence of uncommunicated threats, 
where there is no evidence, or where the evidence is conflicting, 
as to who commenced the attack, or as to the circumstances 
under which the killing took place, the character of the deceased 
for violence becomes an element which ought to be looked to, 
in order to prevent a failure of evidence, and, in favorem vite, 
to rebut the presumption of malice which the law conclusively 
attaches to the killing in the absence of explanatory proof 
Here, as in cases of uncommunicated threats, the character of 
the deceased is an element to be considered in determining the 
intent with which the deceased advanced to the attack of the 
prisoner. There is not to be found in the books a better expo- 
sition of the principles upon which such evidence is admitted than 
is given by Brickell, J., in a recent case in Alabama :* — 


“ The principle to be deduced from our decisions is, that the bad charae- 
ter of the deceased, of itself, cannot lessen the criminality of his killing. 
As a mere abstract proposition or isolated fact, it should have no influence 
in determining the guilt of the accused. Whatever may be his character 


1 Horback v. State, 43 Tex. 242; Rob- 
erts vy. State, 5 Tex. App. 141; State v. 
Chavis, 80 N. C. 353; Pritchett v. State, 22 
Ala. 89; 8. c. Cas. Self-Def. 635; Frank- 
lin v. State, 29 Ala. 14; 8. c. Cas. Self- 
Def. 641; People v. Lamb, 41 N. Y. 360; 
s.c. Cas. Self-Def. 646 ; People v. Murray, 
10 Cal. 309 ; People v. Lombard, 17 id. 376 ; 
People v. Edwards, 41 id. 640; Ferrigan 
v. State, 44 Pa. St. 386. Contra, Field v. 
State, 47 Ala. 603, a case which cannot 
be supported on any sound principle. 

2 Hudson v. State, 6 Tex. App. 565, 
573; s. c. 9 Reporter, 93; State v. Robert- 
son, 80 La. An. 340; State y. Turpin, 77 


N.C. 473; State v. Riddle, 20 Kan. 711; 
State v. Humphreys (Sup. Ct. N. C. 1878, 
abstract), 6 Cent. L. J. 177; People v. 
Lamb, 41 N. Y. 360; s. c. Cas. Self-Def. 
646 ; Reynolds v. People, 17 Abb. Pr. 413. 

8 Hudson v. State, supra; Horback v. 
State, 43 Tex. 242 ; s. c. 2 Cent. L. J. 414. 

4 State v. Turpin, 77 N.C. 473; Tack- 
ett v. State, 1 Hawkes, 210; s. c. Cas. 
Self-Def. 615; contra, Com. v. York, 7 
Law Reporter, 497; s. c. Cas. Self-Def. 
676, note. 

5 Copeland v. State, 7 Humph. 429; 
s. c. Cas. Self-Def. 41, 59. 

6 Eiland v. The State, 52 Ala. 822, 838. 
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for violence, turbulence, recklessness, and vindictiveness, the man is under 
the protection of the law, and it is as great a crime to take his life, as it 
js the life of the most quiet, orderly, and law-abiding citizen. But evi- 
dence of his bad character for turbulence, violence, recklessness, desper- 
ation, and revengefulness, should be received when it ¢llustrates, or tends to 
illustrate, the circumstances attending the homicide; when it qualifies, 
explains, and gives meaning and point to the threats or conduct of the 
deceased at the time of the killing. The rule must not be understood to 
excuse the taking of life because the character of the man is bad. Nor, 
on the other hand, must it be limited to cases in which the degree of homi- 
cide is doubtful, or in which it is doubtful whether the killiug was in self- 
defence, or under circumstances which acquit the slayer of guilt. A 
reasonable doubt as to the degree of the criminality of the homicide would 
require that the accused should be found guilty of the least degree the 
evidence would establish. Therefore, when provocation has been given, it 
may be permissible to look to the character of the deceased in determining 
its character. Or if there is a doubt whether the homicide is attended with 
circumstances excusing or justifying it, an acquittal is demanded by law. 
Limiting the evidence, therefore, to cases in which there is a doubt is a 
practical denial to it of all influence.’ The conduct of the deceased at the 
time of the killing may have been apparently innocent, or the threats then 
made by him apparently harmless ; yet, when illustrated by his character, 
may have excited in the mind of the accused a reasonable belief of his 
imminent peril, and may satisfy the jury that they imported such peril, and 
justified the accused in the force he used to avoid the peril.? On the 
court in every case rests the responsibility of determining the admissibility 
of the evidence of the character of the deceased. It should never be 
received when at the time of the killing there is no act or word of the 
deceased which can be illustrated or explained by it; or when there is not 
evidence conducing to show the killing was in self-defence. When 
admitted, its weight and effect belong to the jury, under proper instruc- 
tions from the court.” 


In conformity with this principle, it was held that the court 
erred in giving the following charge: “If there are no acts or 
demonstrations or threats at the time of the killing, then, no 
matter if his character is violent or turbulent, the killing is not 
justified or excused ; and a mere threat of the deceased, ‘Come 
to me and I will whip you,’ is not such a threat as can invoke 
a violent and turbulent character for its illustration.” To single 
out a particular act of the deceased, real or seemingly innocent, 


1 Felix v. The State, 18 Ala. 720. Port. 308; Pritchett v. The State, 22 Ala. 
2 Quesendury v. The State, 8 Stew. & 39; Franklin v. The State, 29 id. 14. 
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or a particular threat or expression, and to declare that such act 
or threat can be illustrated by the bad character of the deceased, 
is, in the view of the court, to invade the province of the jury. 
In Kansas, it has been held in a trial for homicide that the 
evidence which will authorize the admission of testimony of the 
character of the deceased for violence must be evidence of an 
overt act of a more serious nature than an act which threatens a 
mere battery with fists.? It is not only admissible, under proper 
circumstances, to prove the general bad character of the deceased 
or assailant for violence, but it is admissible to prove that his 
character was violent and desperate under certain circumstances, 
as, for instance, when drinking.’ It is said in a case in Missouri 
that such proof extends to the general character and reputation 
of the deceased, but cannot be ‘made to include particular acts, 
or what in the opinion of witnesses he would be liable to do 
under certain circumstances. The correct rule obviously is, as 
in other cases where it becomes necessary to prove character, 
that it cannot be proved by evidence of particular acts: it must 
be by evidence of general reputation. Neither is it proper ona 
trial for homicide to prove the general character of the deceased 
for honesty ; for such evidence could neither explain the actions 
of the deceased at the time he was killed, nor show that the 
accused committed the homicide in self-defence, or under cir 
cumstances justifying 

Again, if the deceased has, within a recent period, made 
threats to take his life, or do him great bodily harm, which 
threats were communicated to the defendant before he did the 
killing, it is evident that the character of the deceased for vio- 
lence becomes an important element to be taken into consider- 
ation by the defendant in determining the weight to be attached 
to the threats. We think it necessarily follows in all cases that, 
where evidence of such threats is admitted, evidence that the 
person who made the threats was a desperate person, likely to 
carry them into execution, must also be admitted.’ 

Seymour D. THompson. 

1 Eiland vy. State, 52 Ala. 822, 824. 7 This rule has been declared by stat- 

2 State v. Riddle, 20 Kan. 711. ute in Texas. Pasch. Dig. art. 2270; 

8 Lewellen v. State,6 Tex. App. 475. Pridgen v. State, 31 Tex. 420. This con- 

4 State v. Elkins, 63 Mo. 159, 165. clusion is enforced by the reasoning of 

5 State v. Abarr, 89 Iowa, 185, 189; most of the recent cases on the subject. 
Eqgler v. People, 56 N. Y. 642; Thomas See, in particular, State v. Smith, 12 Rich. 


v. People, 67 id. 218. Law, 430; s. c. Cas. Self-Def. 688, 690. 
® Plasters vy. State, 1 Tex. App. 678. 
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A Treatise on the Contracts of Common Carriers. By Joun D. Lawson. St. 

Louis: William H. Stevenson. 1880. 

Tuts work, by the accomplished editor of The Central Law Journal, is writ- 
ten with special reference to the power of a common carrier to limit his common- 
law liability by a contract express or implied. We have examined the greater 
part of the book with sufficient care to enable us to say that, on the whole, it is 
well done, and will be found very useful. The citation of authorities is copious, 
and, what is of more importance, we find them to be accurately cited. 

If the author had omitted all reference to the limitation of a carrier’s liability 
by statute, we do not suppose that any fault could have been found, for it might 
well be said that this is not within the scope of the work; but in section 149 he 
gives the provisions of the United States Revised Statutes on this subject, and 
cites a few of the cases in a note. If the reader is disappointed with the manner 
in which this subject is treated, he can, by turning to Angell on Carriers (5th ed.), 
§ 90, find the authorities fully discussed and classified under the respective sec- 
tions to which they apply. 

Mr. Lawson refers in his table of cases to the sections of the body of the 
book, and in his index to the pages. It seems to us that a uniform mode of 
citation would have been preferable. Some of the sections appear to be of 
undue length. Thus, section 165 runs over twenty pages, and any particular 
case cited in it is difficult to find. 

The book also contains a number of interesting and valuable oases, not 
reported elsewhere, which are here given at length. Among them is the case 
of Richards v. Hansen, decided by Mr. Justice Clifford, in this circuit, in 
1879. 


Judge and Jury. A Popular Explanation of Leading Topics in the Law of the 
Land. By Benjamin VAUGHAN ABBoTT. New York: Harper & Brothers, 
1880. From A. Williams & Co., Boston. 


WE can heartily recommend the little work before us as filling a want which 
has long been felt by the profession. Not that the book will be especially use- 
ful to, or was written for the use of, lawyers; but all lawyers suffer more or less 
acutely from the gross misrepresentations of the law aud its effect upon the com- 
munity, which they are obliged to read in the newspapers and magazines, in 
novels, and even in histories of reputation. The excuse which is generally 
given for journalists and authors, that the law is so hidden in unwieldy and 
unintelligible law-books, that it is impossible for them to learn exactly what 
it is without consulting lawyers, is no longer possible. Mr. Abbott has 
given to the public, in this admirably written book, all that it is necessary for 
them to know about, not only national subjects, as the Status of the Chinese 
and the Indians, the Bankrupt Law, Commerce, National Banks, and the 
like ; but he.has also presented, in a readable and concise shape, the main points 
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of the Common and Statute Law which concern every one in his daily life, in 
his travelling by cars or boat, in his purchase of drugs and food, and in his mar- 
riage and divorce. We think that the main use of the book will be outside of 
the profession, though few lawyers could read it without benefit to themselves; 
and we should like to see every member of Congress, and of each State Legis- 
lature and City Goverument, with a copy of the book. 


Trial Evidence. The Rules of Evidence applicable on the Trial of Civil 
Actions (including both causes of action and defences) at Common Law, in 
Equity, and under the Codes of Procedure. By Austin Apsorr, of the 
New York Bar. New York: Baker, Voorhis, & Co., Publishers, 66 Nassau 
Street. 1880. 


Tus is a stout volume of near nine hundred pages, designed to aid the prac- 
titioner in the midst of his labors, —him who “‘is familiar with the general 
principles of the law of evidence, and is concerned with their proper applica- 
tion in actual practice ;” that is to say, its aim is similar to that of Greenleaf’s 
and Starkie’s second and third volumes, — being, however, limited, as the title 
shows, to civil causes. Part I. (eleven chapters) is devoted to *‘ evidence affect- 
ing particular classes of parties,” and Part IIL. (fifty-one chapters) considers 
“evidence affecting particular causes of action.” This book is a useful one. It 
is prepared with much diligence, it has a good selection of authorities (New 
York cases having a not unnatural prominence assigned them), and it is fairly 
accurate. It is a convenient tool of trade, but it has not much merit of any 
other sort. 


[A notice of the new edition of ‘‘ Sedgwick on Damages” is unavoidably de- 
ferred until September. } 
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GENERAL NOTES. 


More Sunday-Law Absurdities.— A statute of Massachusetts provides 
that ‘‘ whoever travels on the Lord’s day, except from necessity or charity, shall 
be punished by fine not exceeding ten dollars for every offence.” Gen Stat. ¢. 84, 
§2. The genealogy of this statute is traced back to English statutes less 
objectionable in form, prior to any colonial Jaw. An ordinance of the Massa- 
chusetts Colony in 1653 punished both “ uncivilly walking the streets or fields,” 
and “ travelling from town to town.” In 1692, a statute in some part copying an 
English statute provided that “no traveller, drover, horse-courser, wagoner, 
butcher, higgler, or any of their servants, shall travel on that day or any part 
thereof, except by some adversity they are belated and forced to lodge in the 
woods, wilderness, or highways the night before; and in such case to travel no 
further than the next inn or place of shelter on that day ; upon the penalty of 
twenty shillings ;” and all justices of the peace, constables, and tithing men 
were required to take care that this act be observed, ‘‘ as also to restrain all per- 
sons from swimming in the water, unnecessary and unseasonable walking in the 
streets or fields in the town of Boston or other places,” ou the Lord’s day, or 
the evening preceding or following. The statute in its present form was 
enacted in 1836, but it was in substance a re-enactment of a statute of 1791. 
The above provision has been for a long time almost a dead letter, except when 
invoked by towns or cities, as a defence to actions by persons travelling in 
violation of it, to recover for injuries occasioned by defects in the highway; or 
when invoked by a common carrier of passengers as a defence for any tort or 
injury sustained by a person so travelling. By statute of 1877 this latter defence 
was taken away. 

There have been numerous decisions under this provision ; one of the most 
interesting of which is Hamilton v. City of Boston, 14 Allen, 475, where the 
Supreme Court held that a person walking a short distance in a public highway, 
simply for exercise and to take the air, on the evening of a Lord’s day, with no 
purpose of going to or stopping at any place but his own house, or of passing 
from one city or town to another, was not liable to punishment, and might 
maintain an action for an injury sustained in consequence of a defect in the 
highway. 

The same court has now rendered two further decisions, which at least show 
that the statute should not longer be allowed to stand, and be used as a defence 
in like cases. 

The first case was an action of tort, under Gen. Stat. ¢. 88, § 59, to recover 
double the amount of damage alleged to have been caused by the defendant’s’ 
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dog. At the trial in the Superior Court without a jury, it appeared that the 
plaintiff, on Sunday, April 7, 1877, was driving his horse and buggy along 9 
public highway in the city of Boston; that while so driving, the defendant's 
dog jumped at the head of plaintiff’s horse and frightened the horse so that he 
became unmanageable, ran, and overturned the buggy, whereby the same and 
other property of plaintiff was damaged; and that defendant, previous to such 
accident, knew of no mischievous or vicious propensity in said dog to attack or 
harass persons or animals. The defendant offered evidence to show that the 
plaintiff was unlawfully travelling on the Lord’s day, and not from necessity or 
charity. But the court ruled and held that these facts would constitute no 
defence, or prevent plaintiff from recovering, and found for the plaintiff in double 
the amount of actual damage suffered by him. Exceptions alleged by the 
defendant have now been overruled by the Supreme Court, for the reason that, 
“though the plaintiff was illegally travelling on the Lord’s day, his illegal aet 
was not a contributing cause of his injury, so as to defeat his right to recover.” 
White v. Lang. Rescript filed July 1, 1880. 

The other case was an action of tort to recover for personal injuries received 
by the plaintiff while travelling upon Willow Avenue, Somerville, upon the 
afternoon of Sunday, Oct. 28, 1877. At the trial in the Superior Court it ap- 
peared in evidence that the plaintiff, living at the West End in Boston, in 
company with a lady friend, residing on Sterling Street, Boston, had driven, that 
afternoon, from the latter place to Cambridge, to attend a funeral, and that upon 
leaving Mount Auburn Cemetery the lady asked him if he would take her back 
by way of Charlestown, so that she could call upon her sister-in-law, who lived 
on Bow Street; that he assented, and while doing so the accident happened; 
that in doing so he got a little farther out of his way than he meant to. Upon 
cross-examination, the lady testified that she had not called upon this sister-in- 
law for some years. Neither the plaintiff nor the lady testified as to the purpose 
for which such call was to be made, nor did it appear that the plaintiff had any 
acquaintance with the sister-in-law. There was a verdict for the plaintiff, and 
the defendant alleged exceptions to rulings of the presiding judge. These 
exceptions have now been sustained, the grounds of the decision being as follows: 
The plaintiff having attended the funeral, and being about to return to his home, 
extended his journey to Charlestown, in order to enable his companion to make 
a social call upon a friend. This was the substitution of a new and different 
purpose in the place of that which he had in view when he left his home, and 
was not justified by any reason of necessity or charity within the meaning of tho 
Lord’s day act. Davis v. City of Somerville. Rescript filed July 1, 1880.— 
Boston Daily Advertiser, July 2, 1880. 


NOTES OF EXCHANGES. 


Authority of Previous Decisions. — The extent to which previous deci- 
sions are binding depends chiefly upon the relation of the court which rendered 
the previous decision to the court which is called upon to follow it. Of course, 
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a decision of the highest court of a State determines the law for an inferior 
court of that State; and it determines the law, too, for individual judges of the 
same court. The decisions of a court of a foreign State or country are not bind- 
ing, and are followed only so far as the reasoning used and the principles 
announced commend themselves to other courts. Still another question arises 
regarding the authority of a previous decision of a court of the same State of 
co-ordinate jurisdiction. ‘In the recent case of Osborne v. Rowlett, L. R. 13 
Ch. D. 785, the Master of the Rolls, upon the latter phase of the question, 
remarked: ‘I have often said, and I repeat it, that the only thing in a judge’s 
decision binding upon a subsequent judge is the principle upon which the case 
was decided; but it is not sufficient that the case should have been decided upon 
a principle, if that principle is not itself a right principle, or one not applicable 
to the case, and it is fur a subsequent judge to say whether or not it is a right 
principle; and, if not, he may himself lay down the true principle. In that 
case the previous decision ceases to be a binding authority.” The Solicitors’ 
Journal, of June 5, 1830, declares the doctrine thus propounded remarkably 
sweeping. ‘It appears to amount to this. No case can ever be binding except 
so far as the subsequent judge thinks that the principle which the previous judge 
applied to the case was correct, and was applicable. If the principle was cor- 
rect, but inapplicable, then the case is not an authority. If the principle, though 
applicable, was not correct, then, also, the case is of no authority. This doc- 
trine for enabling a judge to escape from the fetters of previous decisions 
reminds one of the jester’s answer in ‘ All’s Well that Ends Well,’ and the 
barber’s chair that suited all customers. We do not see how any previous deci~ 
sion can escape from it.” 

Then follow remarks of quite general application respecting the pious 
frauds by which judges evade previous decisions. ‘The ways in which judges 
in the interests of the law sometimes wriggle out of previous decisions are mar- 
vellous and manifold. Sometimes they say that the priuciple was wrong, and 
that the facts being different in some particular (albeit immaterial to the prinei- 
ple), they will not follow the case. They will only treat it as binding with 
regard to the very same facts. The tendency has, however, generally been to 
regard a case exactly on all-fours as concluded by a previous decision. Accord- 
ing to the Master of the Rolls, this is quite a mistake. In his view you must 
regard, not the actual decision as to given facts, but the principle. It would 
seem that the only cases in which the Master of the Rolls would treat previous 
decisions as authorities are cases where the facts are the same, and the principles 
laid down are applicable to these facts. But where one comes to consider it, the 
questions, whether the principle is applicable to the facts, and whether the deci- 
sion is correct, are generally, in substance, convertible questions. The differences 
of judges on questions of principle are comparatively few. The practical effect 
of the Master of the Rolls’ view would, if logically carried out, as it seems to 
us, be that very few previous decisions would be binding on a judge if he thought 
them wrong. If you are bound only by the principle, and not by the applica- 
tion of it, it can nearly always be shown that it is inapplicable to the facts if a 
judge thinks it wrong. This may be a desirable result, but it is certainly hardly 
in accordance with the ideas that have been hitherto prevalent.” 
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Offer, Acceptance, and Withdrawal of Offer by Correspondence js 
the subject of the leading article in the Journal of Jurisprudence and Scottish 
Law Magazine for July, 1880. It says: “ The error which has led to so much 
difficulty in this class of cases lies in the metaphysical notion that there must be 
some moment at which the minds of the parties actually meet ; that is to say, 
with a knowledge that they have met. The principle is applicable in cases 
where the contracting parties are personally present, but it is not applicable in 
the case of contracts entered into where they are not, and cannot be, personally 
present, aud where, consequently, the contract is entered into by correspondence. 
The principle of mutual assent took the form of its expression naturally enough 
from the circumstances in which the principle was originally applied. The old 
principle is still applicable to a new state of circumstances; the old expression 
of the principle, which is an accident and not of the essence of the principle, is 
not so applicable.” The American case of Taylor vy. Merchants’ Fire Ins. Co. is 
cited from Langdell’s ‘Cases on the Law of Contracts,” p. 97, as giving the true 
principle, that by making an offer the proposer has given the offeree a right to 
regard it as an offer, continuing until he has received notification of its with- 
drawal. 


Injuries to Railway Passengers on Lines used by Different Companies 
is the subject of the leading paper in The Irish Law Times for June 5, 1880. In 
a previous number, the English, Scotch, and American cases respecting the extent 
of the liability of the company issuing the ticket, where the negligence is that of 
other companies, were collected and discussed. In the present number, recent cases 
sustaining the liability of companies other than those issuing the tickets are con- 
sidered. In regard to special contracts limiting the liability of railroad com- 
panies in such cases, the observation of an American judge is quoted, that the 
fruits of the rule allowing the validity of such conditions are being gathered in 
increasing accidents, through the decreasing care and vigilance on the part of 
these corporations; and they will continue to be reaped until a just sense of 
public policy shall lead to legislative restrictions respecting this kind of contracts: 
In conclusion, it is declared that it is satisfactory to consider that, apart from 
such special conditions, an action will lie for tortious misfeasance in such cases, 
and that to this extent, at least, the passenger may not be without remedy, 
when maimed and mangled among what Mr. Ruskin calls “the wild crossings 
and concurrencies of railroads.” 


Pledge of Bonds. — Title of Owner as against Trustee in Bankruptcy. 
— The owner of United States bonds deposited them with bankers for safe 
custody. The bankers fraudulently pledged them with a banking company, as 
security for advances made to them by.the company, and afterwards became 
bankrupt. The owner thereupon applied to the court for an order that the 
trustee, under the bankruptcy proceedings, should deliver up the bonds. The 
debt, due the banking company had been paid off by means of their general lien 
upon other property of the bankrupts which was in their hands ; and the register 
ordered the bonds to be delivered up to the owner, upon his repaying to the 
trustee what the estate of the bankrupts had in effect paid to redeem the bonds. 
The Court of Appeal (James, Corron, and Tuesicer, L.JJ.) reversed this 
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decision, and ordered that the bonds be unconditionally given up to the owner. 
Although the company had a valid lien upon the bonds as against the owner, 
they being negotiable instruments, yet as the company had been paid off, neither 
the fraudulent bankrupts nor their trustee could have any lien on them as 
against the true owner. — The Solicitors’ Journal, London, June 5, 1880. 


A Man and his Name. — Under this title there is a series of articles in The 
Solicitors’ Journal for June 12, 19, and 26, 1880, containing a valuable state- 
ment of a man’s rights in respect of his name. Upon the general law of the 
subject Lord Chelmsford is quoted as saying: “‘ In this country we do not recog- 
nize the absolute right of a person to a particular name, to the extent of entitling 
him to prevent the assumption of that name by a stranger. The right to the 
exclusive use of a name in connection with a trade or business is familiar to our 
law; and any person using that name, after a relativg right of this description 
has been acquired by another, is considered to be guilty of a fraud, or, at least, 
of an invasion of another’s rights, and renders himself liable to an action, or he 
may be restrained from the use of the name by injunction. But the mere 
assumption of a name which is the patronymic of a family by a stranger who 
had never before been called by that name, whatever cause of annoyance it may. 
be to the family, is a grievance fur which our law affords no redress.” 

The articles referred to relate to a man’s rights to the use of his name as a 
trade-mark, and the English and American cases are carefully examined and 
discussed. ‘It is not with business pursuits in the ordinary sense exclusively 
that the name claimed must have been connected. In Lord Byron v. Johnston, 
2 Mer. 29, the name protected was the name of a poet; in Archibald v. Sweet, 
1M. & Rob. 162, it was the name of an author of legal works; in Christy v. 
Murphy, 12 How. Pr. 77, and Montague v. Moore, Wood, V.C., March 1, 1865, 
it was the name of the organizer of a troupe of Ethiopian minstrels. Nor does 
it make any difference whether the name is a genuine or an assumed one. In 
Isaacson vy. Thompson, 20 W. R. 196, the plaintiff, a milliner, was carrying on 
business as ‘Madame Louise ;’ in Clemens v. Such, N. Y. Supreme Court, 
July 11, 1873, the plaintiff had written humorous books under the nom de 
plume of ‘Mark Twain.’ But whether the name be real or fictitious, the use 
by the defendant must be such as to be calculated to deceive, so that, where no 
deception is to be anticipated, no relief will be granted.” 

An inventor may be entitled to the use of his name as a trade-mark. ‘ The 
question how far a patentee is entitled to restrain other manufacturers and the 
public generally from using his name to describe the article made under 
the patent, stands upon a separate footing, and depends upon the general princi- 
ple, that one trader is not entitled to monopolize words which are properly 
descriptive of a particular article, or principle of manufacture, or process of 
construction, and which the public would naturally employ for the purpose of 
pointing out to what article of commerce, or principle, or process they wish 
to refer.” 


A Missouri School Case. — Some time ago, E. L. King brought an action 
against the Jefferson City school board for suspending his son for non-attend- 
ance, and on a demurrer to the defendant’s answer, which set up a breach of one 
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of the rules of the school as a justification for the suspension, the Circuit Court 
sustained the demurrer and gave the plaintiff a judgment. The school board 
took the case to the Supreme Court, and that body now reverses the decision of 
the court below, and remands the case for trial. The school rule whose legality 
is involved provides, that “any pupil absent six half-days in four consecutive 
weeks, without satisfactory excuse, shall be suspended.” It was claimed that 
the board had no authority to make such a rule; that it is the right of every 
child of a certain age to attend school, and the board are not empowered to de- 
prive him of this right on account of occasional absences. But the school law 
authorizes the board to ‘‘ make all needful rules and regulations for the organi- 
zation, grading, and government of the schools in their district ;” and under this 
general authorization the court hold that the board had power to make the rule 
in question. In reply to the plea, that whether a pupil attends school regularly 
or not is a matter of concern to him and his parents alone, Judge Napton, 
who gave the opinion of the court, said: — 


“ Suppose rule 1 to be inverted, and instead of reading as it now stands, should read 
thus: ‘ Any pupil is at liberty to go fishing during school hours, and be absent a half- 
day or a whole day, and as many days as he pleases, provided he conducts himself de- 
cently when in attendance on school.’ And this is the point to which the argument of 
the plaintiff tends. The pupil, it is urged, is at liberty to be absent when he pleases, 
and such absence is a matter solely between him and his parents. But the studies in 
our public schools are, I presume, classified according to the ages and advancement of 
the scholars, and the continued or repeated absence of one of the class not only is inju- 
rious to the absentee, but if allowed beyond a certain point is calculated to demoralize 
those who attend, and derange the orderly instructions of the teacher. 

“Taxes are not collected to pay teachers to sit in front of empty benches, or for pur- 
suing truant pupils. Such absences, when without excuse, are the fault of the parents, 
whose business it is to see that the attendance of their child is regular, unless prevented 
by causes which will, of course, be an excuse under the rule now in question. 

“ My opinion is that the rule in question was clearly within the power of the board of 
trustees, and that it is not our business to survise its expediency.” — The St. Louis 
Republican, June 18, 1880. 


A Bible-Reading Decision. — The Illinois Supreme Court has just tried its 
hand at a case growing out of Bible-reading in the public schools. In the case 
brought before it, the school directors had made it a rule that a portion of the 
Bible (King James’ translation) might be read every morning at the opening 
of school, the exercise not consuming more than fifteen minutes. It was not 
required of pupils to be present during this exercise, but it was required of those 
who were present to abstain from their studies, and be quiet. One scholar, the 
child of Catholic parents, who persistently refused to abstain from his studies, 
was suspended from the privileges of the school until he should express a will- 
ingness to comply with the rule. His father brought suit for damages against 
the directors, claiming that the rule which his son had refused to obey was an 
unlawful interference with his religious convictions. The court decided against 
him. They hold that the directors have authority to establish rules for disci- 
pline in the schools; to prescribe the branches that shall be taught and the 
books that shall be used, and to suspend or expel pupils who refuse to submit to 
the regulations. There was no allegation in the complaint that the teacher or 
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directors had acted wantonly or maliciously, and this was a fatal defect. The 
law will not countenance malicious conduct on the part of the school authori- 
ties; but, the court add, ‘‘a mere mistake in judgment, either as to their duties 
under the law, or as to facts submitted to them, ought not to subject such officers 
toan action. They may judge wrongly, and so may a court or tribunal; but 
the complaining party can have no action where the officers act in good faith 
and in the line of what they think is their honest duty. Any other rule might 
work great hardship to honest men, who, with the best of motives, have faith- 
fully endeavored to perform the duties of these inferior offices.” 

It will be observed that while this decision is in favor of the directors, it does 
not clearly settle the question of their right to prescribe Bible-reading in the 
schools, and exact respect for the exercise from the pupils. What it really 
decides is, that the complainant had no just claim for damages against the 
directors. — The St. Louis Republican, St. Louis, Mo., June 17, 1880. 


Possession as Evidence of Fraud.—In The Central Law Journal for 
July 9, 1880, M. M. Cohn, Esq., says: “‘ There is much confusion among 
courts and law writers respecting possession in a grantor, vendor, or mortgagor, 
as evidence of fraud. Some judges loosely speak of it as being conclusive, and 
others as being only prima facie, evidence of fraud ; but a careful examination of 
this branch of the law will show that neither of the views so expressed is cor- 
rect.” After examining the cases decided in the Federal courts, he says, in con- 
clusion: ‘If the cases cited prove any thing, they prove this, that possession is 
not necessarily either conclusive or prima facie evidence of fraud. To speak of 
possession as being in itself even prima facie evidence of fraud, is misleading 
and improper. . . . The correct formulation of the law relating to the subject 
under discussion, in view of the authorities considered, and of all the authorities 
when considered aright, is, possession is a link in a chain of circumstances, 
pertinent in proving fraud, having greater or less weight according to the 
cireumstanees of each case.” 


Employers’ Liability to Servants. — The first of two leaders upon this 
subject in The Irish Law Times and Solicitors’ Journal, for June 12 and 19, 
1880, opens as follows: “In the well-known case of Bartonshill Coal Co. v. 
McGuire, in the House of Lords, in reference to the doctrine exempting masters 
from responsibility for injuries inflicted on servants through the negligence of 
fellow-servants, Lord Chelmsford observed that ‘the judges in America are 
in the habit of investigating general principles most closely, and applying them 
with great accuracy to the cases brought before them, so as to make them of 
general use and application.’ Now, we find the general principles relating to 
the same subject most closely investigated by the Supreme Court of Illinois, so 
recently as last January; and, pending the contemplated amendment of the law, 
it appears to us most desirable to recall those principles, especially as they are 
founded, to a considerable extent, on conceptions of public policy.” The Illinois 
case referred to is Chicago, dc. Railway Co. v. Moranda ; and the subject is 
exainined chiefly in the light of this and other American cases. 


The rules of a benefit building society requiring notice to defaulting 
members do not affect a mortgage of which they are not made a part. The 
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mortgage deed of a member of the society, to secure a loan made to him by the 
society, contained a power of sale exercisible simply on default. The rules re- 
quired notices to be given to defaulting members, and prov ided for a meeting to 
authorize the trustees to take steps for compelling payment. The mortgagor 
claimed to restrain the trustees from exercising the power of sale in the deed, 
until they had pursued all the provisions of the rule. The mortgage deed did not 
incorporate the rule ; and the rule, on the other hand, did not expressly prohibit 
the exereise of such a power as that in the deed. In this conflict, Mains, 
V. C., restrained the sale; but his order was discharged by the Court of Appeal. 
Day v. Good, 15 L. J. 282, for June 5, 1880. 


American Law in the East is referred to in connection with the recent 
murder trial at Alexandria. We should be glad to learn how American law in 
Egypt differs from American law in New York, and under what sanction a man 
eau be tried and condemned to death by a United States minister, the public 
prosecutor being the American judge of the international tribunals, who op- 
posed the application of the prisoner’s counsel that four assessors might sit as a 
jury. It is certainly a mockery of justice that a person charged with murder 
should be kept in prison for twelve months, and after that delay be convicted 


by a diplomatist, and by him sentenced to death. — The Law Times, June 19, 
1830. 


The Inviolability of Telegrams is the title of a paper in The Irish Law 
Times for June 5, 1880, in which a recent case is stated, and long quotations are 
made from the paper upon this subject read at the meeting of the American Bar 
Association, last August, by Mr. Heury Hitcheock, of St. Louis. 


The American Bar Association, whose annual meeting is to be holden at 
Saratoga Springs on the 18th, 19th, and 20th of the present month of August, 
is the subject of an item in The Solicitors’ Journal, London, June 19, 1880, 
stating the time of the meeting, and the object of the society. 


How to Practise Law is told in nine pages of The American Law Record 
for June, 1880, by William Lawrence, Esq., of Bellefontaine, Ohio. 


Contract of Sale.— Warranties limited as to Time. — The Law Times, 
June 19, 1880. 


Ownership of Lands usque ad medium filum. — The Law Times, 
June 12, 1830. 


The Maxim Res inter Alios Acta: Its Place in the Law of Evidence. 
— The Irish Law Times and Solicitors’ Journal for June 19, 1880, quotes this 
paper in full from a recent number of The American Law Review. 


Punctuation in its Legal Aspect is considered in The Canada Law 
Journal for July, 1880. 


Judgments against Lunatics are discussed by Mr. William Archer Cocke 
in The Central Law Journal for July 2, 1880. 
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Riparian and other Rights in Non-navigable Waters.—The cases 
upon this subject are collected and considered by Arthur Biddle, Esq., in The 
American Law Register for June, 1830, under the five divisions of the different 
kinds of waters, viz.: 1. Lakes; 2. Streams; 3. Canals, or Artificial Streams ; 
4, Surface Water; 5. Underground Water. 


Declarations as Res Gestz in Criminal Cases is the subject of editorial 
articles in The Albany Law Journal for June 19 and 26, and July 3, 1880. 


The Subpoena duoes tecum and the Privilege of the Attorney is the 


title of a contribution by Mr. Charles H. Barrows to The Albany Law Journal 
for June 26, 1880. 


The Names of Companies. — The Central Law Journal, June 11 and 18, 
1880. 


Measure of Damages. — Loss of Profits in Action for Non-delivery. — 
The Law Times, June 26, 1880. 


The Rights of Purchasers at Execution Sales is the title of the leading 
article in The Kentucky Law Reporter for July, 1830, a new monthly magazine, 


devoted to the interests of the legal profession at large, and particularly of the 
Kentucky bar. 


NOTES OF CASES. 


UNITED STATES CIRCUIT AND DISTRICT COURTS. 


ARKANSAS. 


Surrender of Valid Evidence of Indebtedness for one that is invalid. 
— Effect. — Where a valid evidence of indebtedness, issued by a county, is surrendered 
by the holder to the county, and a new evidence of debt issued therefor, which is invalid, 
the legal rights of the creditor are not affected thereby. Merchants’ Nutional Bank vy. 
Pulaski County. Circuit Court, Eastern District of Arkansas. Decided May, 1880. — 
The Federal Reporter, June 15, 1880. 


CALIFORNIA. 


Constitutional Law. — Treaty. — The statute of the State of California prohib- 
iting all aliens incapable of becoming electors of the State from fishing in the waters of 
the State, is in violation of the Fourteenth Amendment of the Constitution of the United 
States, and of the fifth and sixth articles of the treaty with China, and is void. Zn re AA 
Chong et al. v. United States. Circuit Court, District of California. Decided June 9, 
1880. — Pacific Coast Law Journal, June 12, 1880. 
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ILLINOIS. 


Appeal Bond.— Surety for Railroad Company. — Lien of, over Subse. 
quent Incumbrancers. — In 1873, A. and B. became sureties for a yailroad company 
on an appeal bond. The rolling-stock of the company was then unincumbered. Sub 
sequently the road passed into the hands of a receiver, who, by authority of court, 
borrowed money to pay taxes and make permanent improvements, and secured its pay- 
ment by mortgage on the rolling-stock. Judgment in the appeal was rendered against 
the company, and A. and B. paid it. The rolling-stock was afterwards sold to repay 
the money borrowed by the receiver. A. and B. objected to the execution of the mort 
gage and to the order approving the sale, and asked an order requiring the receiver to 
pay their debt. Against the objection that their debt was not a lien upon any of the 
property in the hands of the receiver, — Held, that where a surety upon an appeal bond 
for a railway company is compelled to pay the debt, the property of the company being 
in the hands of a receiver and subject to order of court, the debt would be required to be 
paid as a preferred claim. Raum y. Cairo § Vincennes R. Co. United States Circuit 
Court, Southern District of Illinois. — The Chicago Daily Tribune, July 8, 1880. 


The validity of railway-aid bonds is not affected by the fact that the special act 
chartering the company in aid of which they were issued was void because it was not 
approved by the governor until after the legislature had adjourned. —— v. Town of 
Hickory. United States Circuit Court, Southern District of Illinois. — The Chicago 
Daily Tribune, July 4, 1880. 


Patent.— Device Patentable.— A device which is merely the result of mechan- 
ical skill is not patentable. A device for cleaning windows, consisting of a handle or 
holder, with an elastic or rubber strip attached to one edge, with a tubular rubber bear- 
ing or support therefor, embodies nothing but mechanical skill, and is not patentable, 
— Perfection Window Cleaner Co. vy. Bosley. Circuit Court, Northern District of Illinois, 
1880.—2 Federal Reporter, 574, June 15, 1880. 


IOWA. 


Homestead. — Married Woman.— Contract for Mortgage before Mar- 
riage. — A contract for the loan of money upon mortgage security will not defeat the 
wife’s right of homestead, under the statute of Iowa, upon the subsequent marriage of 
the mortgagor before the execution of the mortgage. Tolman vy. Leathers, Circuit 
Court, District of lowa, May, 1880. — 2 Federal Reporter, 653, June 29, 1880. 


KENTUCKY. 


Railroad cannot exclude Express Companies. — A railroad company not 
only cannot discriminate between express companies by excluding one and allowing 
another to do business on its road, but it cannot, though desiring to do business itself, 
exclude from its trains the competition of an express company desiring to transmit 
goods over its road, though the exclusion is intended to be of all express companies 
without discrimination. The Southern Express Co. vy. The Nashville § Chattanooga § 
St. Lis Ry. Co. United States Cireuit Court, District of Kentucky. Opinion in full 
in The Weekly Cincinnati Law Bulletin, June 7, 1880. 


MASSACHUSETTS. 


Insurance. — Warranty. — Plan. — Force-pump.— Action on a policy of 
insurance. A broker made the application for insurance, and exhibited a sketch of the 
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building insured, which sketch he had made on the spot. At the bottom of the sketch 
he wrote a statement of certain facts connected with the risk. The broker also made 
certain oral statements connected with the risk to the insurer. The president of the 
defendant company agreed to take the risk, if the broker would send him a copy of the 
plan and of what he (the broker) had said in regard to the risk. The broker sent a copy 
of the plan and what was written on it, and nothing more. The policy in suit was then 
issued. The plan was referred to in the policy, with the statement that a copy of it was 
on file in defendant’s office. One of the stipulations of the policy was that the “ ap- 
plication, survey, plan or description of the property insured herein, referred to in this 
policy,” should be a part of the contract, and a warranty by the assured during the time 
the policy should be kept in force. The plan above mentioned was held by Lowe t, J., 
not to constitute such a plan, survey, or application as the above-mentioned stipulation 
referred to. And the fact that a force-pump was shown on the plan was held not to 
constitute a warranty that any particular kind of a pump should be always maintained, 
ready for use. 

Oral Statements. — An oral statement of fact cannot be construed into a continu- 
ing warranty or promise when the contract is in writing. 

Building becoming unoccupied.— A stipulation in the policy provided that, 
if the insured premises should become unoccupied without the assent of the company 
indorsed on the policy, the policy should be void. He/d, that a mill, though stopped, 
was not to be considered unoccupied, so as to work a forfeiture of the policy, if it was 
used for the storage and delivery of goods, requiring daily visits by one or two persons. 

Increase of Risk.— The policy contained a stipulation against any increase of 
the risk. Upon this subject, the law was stated to be, that if there is a single change, 
such as a new use of the building, or an alteration in it, the jury are to say whether, 
upon the whole, the risk is greater or less. If, however, there are two or more changes, 
unconnected with each other, and one has increased the risk, it is no answer to the plea 
of forfeiture to say that something else has diminished it. 

It is proper for the jury to inquire whether, in the case of a mill, a stoppage of the 
mill was, upon the whole, considering the decrease of the risk from accidental fires, and 
the increase from the discharge of the watchman and want of power for the pump, 
such a change in the use and occupation of the premises as to increase the risk. 

Negligence of Assured. — In this case, the stipulation against increase of the 
risk, as construed with the context, was held not to refer to mere negligence of the as- 
sured, however gross, or however it may have increased the risk ; but to some permanent 
change, purposely undertaken, in the structure, use, or occupation of the insured prem- 
ises. The non-repair of a broken pump, which remained broken and unrepaired for 
several weeks before the mill stopped, was held not to forfeit the policy; and this though 
there was no evidence of reasonable diligence. Diligence will not save a forfeiture, if 
the risk is changed, nor will it if it is not. 

Continuing Warranty. — Upon this subject the court (Lower, J.) said: 
“When an underwriter asks about the particulars of a risk, he probably takes for 
granted that things will remain as they are; but when courts are asked to convert this 
impression into a covenant, and make words in the present tense operate as a stipula- 
tion for the future, there is difficulty, and the authorities are doubtful and divided. The 
result, as far as I can gather it, is that when the fact appears to the courts to be a very 
important one, such as employment of a watchman, a majority of them have said that 
this ought to be considered a part of the continuing engagement. When the fact does 
not appear to be so, as that a dwelling-house is occupied, or that a clerk sleeps in a 
Store, it is not of that character.” Albion Lead Works v. Williamsburg City F. Ins. Co, 
Circuit Court. Decided May 7, 1880.— 2 Federal Reporter, 479. 
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NEBRASKA. 


Removal of Cause. — Delay in filing Record. — Remanding. — The only 
necessary consequence of failure to file the record of a case removed from a State court, 
under the act of March 3, 1875, by the first day of the next term after the application 
for removal, or within twenty days after such application, is to create a liability on the 
bond. Unnecessary delay, amounting to laches, in filing such record, prejudicing the 
other party, may be ground for remanding the case; but the party is not entitled for 
such cause, as matter of right, to have it remanded. Delay in filing record in this cause 
held not sufficient ground for remanding cause to State court. Kidder v. Featteau, 
Cireuit Court, District of Nebraska. Decided May, 1880.— The Federal Reporter, June 
22, 1880. 


NEW YORK. 


Limited Liability Acts. — The petitioner, having begun proceedings to limit its 
liability for losses from the wreck of the Jdaho, moved to restrain the prosecution of a 
suit to recover freight-money paid in advance on cargo shipped on the vessel and lost 
with her. Held, Cuoare, J., that a claim for measured freight, paid in advance, did not 
fall either within the letter or the spirit of the act. The claim was not based on the loss 
or destruction of the goods, but rested on the implied promise to pay back money re- 
ceived as the consideration of an executory contract when performance thereof fails, 
In re The Liverpool § Great Western Steam Co, (limited). United States District 


Court, Southern District of New York. Decided June 26, 1880. — The Daily Register, 
July 6, 1880. 


PENNSYLVANIA. 


Patent Law. —Infringement.— Measure of Damages.— The rule is that 
the measure of profits as distinguished from damages, for which an infringer is respon- 
sible, is the aggregate of gains or savings which he has made from the use of any other 
device or process existing at the time, capable of accomplishing the same purpose or 
attaining the same result, and free and open to public use. 

It is doubtless the general rule that interest prior to the final decree is not to be 
allowed upon profits or damages, because, until the decree, they are unliquidated. 
Damages cannot be said to be unliquidated when the amount of the royalty was fixed, 
when the defendants began to use the inventions. The Locomotive Safety Truck Co. v. 
The Pennsylvania Railroad Co. Opinion by Strone, J. Circuit Court, Eastern Dis- 
trict of Pennsylvania. — The Legal Intelligencer, June 18, 1880. 


Admiralty. — Lien. — State Statute.—A part owner of a vessel condemned 
and sold in admiralty, who has a claim against the vessel for his wages as engineer, will 
not be permitted to assert his claim in opposition to creditors who by a State statute 
have liens against the vessel for debts for which such owner is personally liable jointly 
with the other owners. Any person having an interest in a fund in the registry of a 
Court of Admiralty may apply by petition to have his claim satisfied out of the fund, 
although he may not be entitled to prosecute a suit in admiralty to enforce his claim. 

A party to a suit in admiralty whose lien is not a maritime one, but exists by virtue 
of a State statute, cannot object to a claim made a lien by the same statute on the 
ground that the latter grows out of a contract not maritime. 

Under the Pennsylvania statute of April 20, 1838, relating to vessels navigating 
the rivers Allegheny, Monongahela, and Ohio, a contractor who builds the hull of a 
steamboat and furnishes the material therefor has a lien. Petrie v. Tug Coal Bluff. 


District Court, Western District of Pennsylvania. Decided June 18, 1880.— Pittsburgh 
Legal Journal, June 30, 1880. 
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Admiralty. — Responsibility for Damage. — Declaration. — Admissibil- 

, ity. — A steam-tug employed to tow a canal-barge into the mouth of a canal, abandoned 
her at a dangerous point outside of the mouth. To escape the danger, the master of 
the barge endeavored to pole himself into the canal ; but in consequence of not having 
sufficient force for that purpose the vessel was lost. The force would have been snfti- 
cient for the management of the boat, and she would have been safe had she been placed 
in the canal. Held, that the tug was responsible. 

Declarations of the master as to the cause of the accident, made in the absence of the 
owners, after suit brought, and after he had ceased to command the vessel, are inad- 
missible. 

The allowance of an amendment to the answer, withdrawing an admission of a 
material fact in the libellants’ case, will not relieve the respondent from its effect as an 
admission; and in a conflict of testimony it will be considered. Aenah v. Tug John 
Markee, Jr. District Court, Eastern District of Pennsylvania. Decided June 11, 

1880. — The Legal Intelligencer, July 9, 1880. 


Admiralty. — Advances to Vessel. — Bottomry Bond. — While a ship was 
in her home port, her master, who was also her owner, borrowed money from parties 
abroad, and gave them a written agreement, providing that for such money they should 
have, “besides the responsibility of the owners, a lien on the ship and freight ; ” that the 
same were hypothecated to them, and that he would make them a remittance of the 
freight from Oporto (the vessel’s destination). Held, that this instrument was not a 
bottomry bond. 

Held, further, that the vessel being in her home port, the fact that the money was ad- 
vanced to relieve her necessities does not give the advancers a lien as against other 
attaching creditors. The Brig E. A. Barnard. Circuit Court, Eastern District of Penn- 
sylvania. Decided June 4, 1880.— The Federal Reporter, June 29, 1880. 


Bankruptcy. — Composition. — Bankrupt Act, sect. 29.—The amended 
sections of the Bankrupt Act relating to composition are within the purview of section 
29 of the Bankrupt Act. Smith et al. v. Morganstein et al. Circuit Court, Western 
District of Pennsylvania. Decided June 9, 1880. — The Federal Reporter, June 29, 1880. 


STATE COURTS. 


CALIFORNIA. 


Dying Statement. — Where the statement of a person on her death-bed ran thus: 
“Believing that I am very near death, and realizing that I may not recover, I wish to 
make this my dying statement,” &c. He/d, that it was not properly admitted in evi- 
dence, as itis implied from the very language used that all hope of recovery had not been 
abandoned. Where there is any expectation or hope of recovery, however slight, and 
though death actually ensue shortly afterward, the declaration is inadmissible. People 


v. Hodgdon. Supreme Court. Filed June 7, 1880.— San Francisco Evening Bulletin, 
June 9, 1880, 


Constructive Fraud. — Judge. — An administratrix of an estate, pursuant to an 
order of the Probate Court, of which defendant, Colby, was judge, sold at public auc- 
tion land belonging to the estate to another defendant, Howlett; and said sale was 
confirmed by the Probate Court, still presided over by defendant Colby. On the same 
day that the deed was delivered to Howlett, the latter conveyed an undivided one-half 
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interest therein to Colby, for one-half the purchase price paid at the auction sale. Ag. 
tion to set aside the deed maintainable. 

“That trustees strictly so called, and administrators, executors, solicitors, and 
assignees of a bankrupt, cannot make a valid purchase of any part of the estates in 
respect to which they have duties to perform, is too well settled to admit of argument, 
And if a judge who orders a sale, and has the power to confirm or set it aside, js 
within the reason of the rule, it is not of the slightest importance that, in the 
enumeration of persons to whom the rule applies, courts and text-writers have not 
specifically mentioned judges.” Tracy v. Colby. Supreme Court. Filed June 11, 18go, 
— San Francisco Evening Bulletin, June 14, 1880. 


COLORADO. 


Principal and Agent.— Middleman.— Double Commissions. — An agent 
of the owner to sell property cannot be an agent for the purchaser to buy the same, 
But the rule does not apply where the agent acts as a middleman to bring the parties 
together, or acts for both, with the knowledge and consent of both. One authorized to 
act as agent for another in selling property cannot become the purchaser and receive 
commissions for effecting the sale except with the previous consent of his principal. The 
same rule governs a purchasing agent. Fritz v. Finnerty. Supreme Court. Decided 
May, 1880.— Zhe Central Law Journal, June 18, 1880. 


INDIANA. 


City. — Liability for Neglect of Independent Contractors. — Blasting. — 
The principle that where work contracted for is not a nuisance per se the employer will not 
be responsible for injury or death caused by the wrongful act or omission of the con- 
tractor, does not, where a municipal corporation is the employer, exclude the principle 


that such corporation should keep its streets in a safe condition for use; and if in the 
progress of the work blasting was dangerous and unnecessary, it was the duty of the 
corporation to require its contractor to use such precautions, if any, as would avert 
the danger. Logansport vy. Dick. Supreme Court. Decided June 3, 1880.— The 
Indianapolis Journal, June 4, 1880. 


Constitutional Amendments. — Indiana an October State. — It requires the 
votes at least of a majority of the electors of the State to ratify a constitutional amend- 
ment, but the whole number of votes cast at the election at which the amendments were 
submitted may be taken as the number of electors in the State. 

An act for the submission of a constitutional amendment to the votes of the electors 
is defective if it fail to provide means for ascertaining the whole number of votes cast 
by which the proportion for the ratification may be learned. State of Indiana v. Swifl. 
Supreme Court. Decided June 18, 1880. Opinion in full in The Indianapolis Journal, 
June 19, 1880. 


MASSACHUSETTS. 


Trover.— Building erected on Land of another under Agreement that 
it may be removed. — If a man puts a house or other building upon land of 
another, under an agreement with the owner of the land that he may remove it, the 
building remains his personal property. He may lose his right to it if the land is sold 
to an innocent purchaser without notice of the agreement. He cannot set up his title 
against such innocent purchaser whom he has misled by permitting the building to be 
attached to and apparently a part of the realty bought by him. But, as against the 
original owner of the land and all persons taking under him with notice, the building 
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never becomes a part of the realty, but remains personal property, and he or a pur- 
chaser from him may maintain replevin or trover to recover it or its value even while 
it remains upon the land and apparently a part of the realty. 

Where A. erected buildings on the land of the defendant in such a manner as to be- 
come a part of the realty, but it was understood and agreed, not in writing, that the 
buildings were not to be the property of the defendant but could be removed at any time, 
and the following year the defendant sold the land by warranty deed to a third party, it 
was held that the defendant had been guilty of a conversion, for which trover would lie ; 
for he knew that, by virtue of the agreement he had made, the buildings remained per- 
sonal property, and he is presumed in law to have known that the effect of his sale of 
the land would be to give him a title to the buildings, and thus deprive the owner of all 
right to them. Doliver v. Ela. Supreme Judicial Court. Decided in June, 1880.— 
The Massachusetts Law Reporter, June 26, 1880. 


Right to sue Incorporated Benevolent Society by Sick Member for 
Weekly Allowance provided by By-law. — The Ancient Order of Foresters, a 
benevolent society, duly incorporated for the purpose of providing a weekly allowance 
to such of its members as may be “sick, lame, or infirm, and incapable of following his 
usual trade,” was held to be not a mere charitable socicty, but rather in the nature of 
an association for the mutual insurance of its members against sickness or accident; and, 
if it refuses to perform its contracts, the member who is injured may have recourse to 
the proper courts to enforce them, there being an implied contract to pay the weekly 
allowance, founded upon the consideration of the payment by the member of his entrance 
fee and monthly assessments. Dolan v. Court Good Samaritan, Ancient Order of For- 
esters. Supreme Judicial Court. — Boston Daily Law Reporter, May 18, 1880. 


Election by Legatee under Will.— Devise of Common Land by one 
Tenant in Common. — If any person shall take any beneficial interest under a will, 
he shall be held thereby to confirm and ratify every other part of the will, or, in other 
words, a man shall not take any beneficial interest under a will, and at the same time set 
up any right or claim of his own, even if otherwise legal and well founded, which shall 
defeat or in any way prevent the full effect and operation of every part of the will; but 
the doctrine, whether applied in practice on the common law or on the equity side of the 
court, depends not upon technical rules, but upon principles of equity and justice and 
upon actual intention. When no other person’s rights have been affected, an election 
made in ignorance of material facts is, of course, not binding. So if a party, though 
knowing the facts, has acted in misapprehension of his legal rights, and in ignorance of 
his obligation to make an election, no intention to elect and consequently no election is . 
to be presumed. Where the testator and three petitioners were the owners as tenants 
in common of a piece of land, and the testator made bequests to each of the petitioners, all 
of whom received their legacies with knowledge of the provisions of the will, but in igno- 
rance of the rule of law stated above, it was Ae/d that the two petitioners who, upon 
being informed of that rule, took no steps to restore to the executor the legacy, or other- 
wise to renounce their claims under the will, thereby ratified a clause in the will devis- 
ing to a stranger the land held in common by the testator and the petitioners. But the 
third petitioner, who, immediately upon being informed of the rule of law, little more 
than a year after the probate of the will, and before the executor had settled any account 
in the Probate Court, or the position of any other person had been changed, returned 
his legacy to the executor, and gave him notice that he elected not to take it, cannot, 
therefore, be held to have made such an election as should deprive him of the right under 
his own independent title to partition of the whole estate held in common. Watson v. 
Watson. Supreme Judicial Court. Decided May, 1880.— The Boston Daily Law 
Reporter, June 21, 1880. 
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Coupons paid after Maturity and Notice of Loss. — Action to recover 
upon coupons attached to two bonds of the Union Pacific Railroad Company, the decla 
ration being in two counts. The plaintiff, on Jan. 26, 1876, was the owner of two bonds 
issued by the defendant, numbered 5135 and 5136. Attached to each of them were orig. 
inally forty coupons. Prior to January 26, the first four coupons on each bond had been 
cut off and paid by the defendant. On the morning of that day these bonds, with many 
other securities, were stolen from the Northampton National Bank, and the plaintiff hag 
been unable to recover them or the coupons. At the same time, forty-two other bonds, 
similar to the two above mentioned, being numbered from 5113 to 5154, inclusive, were 
stolen from the plaintiff. On the 2Ist of February, 1876, the plaintiff sent the defendant 
notice of the loss of the bonds, and requested that payment be stopped. The coupon 
declared on in the first count was attached to the bond numbered 2136, and it is not 
known where the bond and coupons now are. April 18, 1879, the plaintiff made a 
formal demand upon the defendant for the payment of the amounts due on these cou- 
pons which were then due, which he had not then presented. On the 21st of April, 1879, 
one lot of fourteen coupons, which were covered by the above-mentioned demand, was 
presented to the agent of the defendant company, seven belonging to the bond numbered 
5135, and seven belonging to the bond numbered 5136, and were paid. The coupon 
declared on in the second count is the coupon belonging to the bond numbered 
5135, due March 1, 1876. The plaintiff contended that the defendant was liable to 
him upon the coupon on bond numbered 5135, because it was stolen from him 
without his fault, was paid when more than three years overdue, and after the de- 
fendant had been notified that it had been stolen, and was paid without any inquiry 
being made as to the holder’s title. The coupon declared in the first count is still 
outstanding, and the plaintiff claimed that he was entitled to recover upon it upon 
filing a bond of indemnity. The only question between the parties upon the first 
count was the terms of the indemnity bond. The case was heard upon agreed facts, 
The court has now ordered judgment for plaintiff on both counts, upon giving a bond 
of indemnity against all lawful claims as to first count. The grounds of the decision 
are as follows: On the first count the plaintiff is entitled to judgment upon filing a bond 
of indemnity against lawful claims of any person who shall hereafter present the cou- 
pon for payment. The plaintiff is entitled to be paid by the defendant, unless there is a 
bona fide holder for value without notice. The fact that it was not presented at maturity 
and has not been paid is prima facie evidence that there is no such holder. The 
defendant paid the coupon declared in the second count after maturity, and after notice 
of the claim of the plaintiff, and so paid it at his own risk. Henry R. Hinckley v. Union 
Pacific Railway Co. Supreme Judicial Court. Rescript filed July 2, 1880.— Boston 
Daily Advertiser, July 3, 1880. 


Contract for Board of an Insane Person. — Action of contract on an ac- 
count annexed to recover the price of board and other supplies furnished the defendant, 
an insane person, at the McLean Asylum in Somerville. It appeared at the trial in the 
Superior Court that when the defendant was received by the plaintiff as an inmate of its 
asylum she took no active part in the proceedings; she was admitted on the certificate 
of two physicians that she was insane, to which was appended an application for her 
admission, signed by the keeper of the hotel at which she was boarding, together with 
an agreement signed by one Towne and one Wright that they would pay her board as 
long as she remained there, and all expenses incurred in clothing her, providing things 
proper for her health and comfort, and remove her when discharged. To these instru- 
ments was added the order of the visiting committee of the plaintiff for her admission 
to the asylum as a patient. The guardian of the defendant contended, and asked the 
court to rule, that upon all.the evidence offered at the trial the action could not be main- 
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tained. The court refused so to rule, and the case was reported for the consideration of 
this court. A new trial has now been granted, for the reason that “the evidence of the 
contract between the plaintiff and Towne and Wright was competent, and shows that 
they were the parties liable for the board of the defendant, and precluded the idea of an 
implied contract on the part of any one else to pay it.” Massachusetts General Hospital 
vy. Fairbanks. Supreme Judicial Court. Reseript filed July 2, 1880.— Boston Daily 
Advertiser, July 3, 1880. 


MISSOURI. 


Collection and Discharge of Water upon Neighboring Lands. — A 
land-owner has no right to concentrate into one stream the water coming upon his 
own land and discharge it upon his neighbor’s. Even if it would naturally flow in that 
direction, the concentration would necessarily increase the injury, and for this an action 
would lie. 

Case adjudged.—A railroad company raised an embankment for its road-bed 
across a basin-shaped piece of low land, and across the embankment ran a culvert, 
through which water, collected on one side of the road from the adjacent high Jands and 
from the overflow of a neighboring creek, escaped to the other side and damaged the 
adjacent premises. Held, that the company was liable; and, so far as the overflowed 
water from the creek contributed to the injury, the liability was the same whether the 
overflow was caused by the act of the company in building a bridge over the creek too 
narrow for the volume of water, or not. McCormick, Appellant, y. The Kansas City, 
St. Joseph, § Council Bluffs R. R. Co. 

[Opinion published in full in The People’s Tribune (Jefferson City, Mo.), June 16, 
1880. To appear in vol. Ixx. Mo. Rep.] 


Statute of Limitations.— Acknowledgment of Debt.— No acknowledg- 
ment of a debt, which is not made to some person, will interrupt the running of the 
Statute of Limitations. So held of an acknowledgment contained in a writing which, 
after the death of the debtor, was found among his papers, signed by him and purporting 
to be his will, but never attested. 

Norton, J.: “ A mere writing acknowledging a debt, which is retained by the person 
making it, and which is never delivered either to the creditor or any one else, cannot have 
the effect of preventing the operation of the statute. In the case of Meriam v. Leonard, 6 
Cush. 150, where the acknowledgment of the debt was contained in a mortgage duly 
executed and acknowledged, which was never delivered to the mortgagee, but was found 
after the mortgagor’s death among his papers, Justice Shaw he/d that it did not amount 
to an acknowledgment of the debt or of a willingness or intention to pay from which a 
promise could be implied. The deed was never delivered, and of course was not an 
instrument by which the signer was bound.” Allen y. Collier, From advance sheets 
of 70 Mo. 


Corporations. — Duration of Existence. — The words “ perpetual succession,” 
used in the charter of a private corporation, without further words of limitation or 
restriction, mean an indefinite duration, and are not to be understood in the sense of 
continuous or uninterrupted succession. The existence of such corporations is not 
limited to the term fixed by the general statute on the subject of corporations. Fair- 
child vy. Masonic Hall Association, Supreme Court. Decided May, 1880. Full opinion 
in The People’s Tribune, Jefferson City, Mo., June 30, 1880. 


Criminal Practice. — Plea of Guilty under Expectation of Lower 
Punishment. — A prisoner entered a plea of guilty under a belief that by so doing & 
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less severe punishment would be awarded. The judge sentenced to the maximum 
allowed by law for that offence. The prisoner then asked leave to withdraw his plea, 
which was refused, and judgment entered. Held, error, State v. Stevens. Supreme 
Court. Decided May, 1880.— Zhe People’s Tribune, Jefferson City, Mo., June 16, 1880, 


Criminal Law.— Credibility of Defendant as Witness.— In a criminal 
proceeding the defendant's status as a witness is the same as that of a party to a civil 
suit who becomes a witness for himself, but it cannot be declared as a matter of law 
that his testimony in his own behalf is entitled to the same credit as if he were testifying 
in a civil suit in his own behalf. The credit of a witness testifying for himself in a 
criminal cause is to be determined by the jury, as in a civil suit, by the demeanor of the 
witness, the character of his testimony, and the magnitude of his interest in the event; 
but it is not a correct proposition of law that he is entitled to the same credit when 
testifying in his own behalf in a criminal cause involving his liberty or his life, as if he 
were testifying for himself in a civil suit involving but a trifling sumof money. State v, 
Cooper. Supreme Court. Decided May, 1880.— The Central Law Journal, July 2, 1880, 


Deed.— Acknowledgment. — Married Woman.— When a certificate of a 
deed of a married woman conforms to the statute, in the absence of corroborating cir- 
cumstances, or of any evidence of collusion between the grantee and the notary, the 
. unsupported testimony of the married woman, in a proceeding in which she is plaintiff, 
| the object of which is to attack the deed for defective acknowledgment, does not make 
: out a prima facie case against the deed, or call for testimony in rebuttal. Bigger v. St. 


Louis Mut. House Building Co. Court of Appeals. Decided June 8, 1880.— The St. 
Louis Republican, St. Louis, Mo., June 9, 1880. 


Corporations. — Constitutional Law.— Police Power of the States. — 
The charter of a banking corporation provided that elections for directors should be by bal- 
lot by plurality of stockholders, allowing one vote for each share, and it was further pro- 
vided that the general law making charters subject to alteration and repeal should not 
apply to this corporation. Afterwards, the State adopted a new constitution, which pro- 
vided that in all elections for directors of a corporation each shareholder may cast as 
many votes as shall equal the number of his shares multiplied by the number of directors 
to be elected, and may cast all his votes for one candidate, or distribute them, and that 
directors shall be elected in no other manner. Held, in a proceeding by quo warranto at 
the relation of a director claiming to have been elected on the cumulative plan provided 
in the constitution, that the election ought to have been governed by the constitutional 
provision ; that the change was not one injuriously to affect the value of the stock of the 
I corporation, and does not impair the obligation of a contract or deprive stockholders of a 
vested right, within the meaning of the provisions of the Constitution of the United States 
limiting the powers of the States. Full effect is to be given to the constitutional pro- 
vision according to its plain meaning, as an application of the legislative discretion of the 
State convention applied to the subject-matter of the internal management of corpora- 
tions of the State, as a matter of local government. The effect upon existing rights of 
property is merely that remote effect which constantly results from changes in the regu- 
lation of the civil institutions of the States. Statey. Greer, Court of Appeals. Decided 
June 15, 1880.— The St. Louis Republican, St. Louis, Mo., June 16, 1880. 


Railroad Corporations. — Partnership.— Agency. —1. Where railroad cor- 
porations do business together, sharing profits and sending freight through on one or 
other of the combined lines at their pleasure, or the shippers’ desire, they may, by such an 
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arrangement, make themselves jointly liable to the shipper. 2. The question of agency 
is one for the jury, from all the evidence in the case, and is not concluded by the testi- 
mony of the alleged agent that he was not acting for defendant, but for another party, in 
making the contract sued on; and when there was testimony tending to show that 
defendant, with other lines having a common arrangement such as that set out above, 
had a common office under the charge of a general agent, whose chief clerk with whom 
the contract was made was found at that office, this is evidence of agency to go to the 
jury. Barrett vy. Indianapolis § St. Louis R. R. Court of Appeals. Decided June 15, 
1880. — Lhe St. Louis Republican, St. Louis, Mo., June 16, 1880. 


OHIO. 


Agreement to provide Drainage. — A railway company, in consideration of 
the grant of a right of way for its road through the lands of the plaintiff and of two 
other adjoining proprietors, agreed to make such culverts and crossings as might be 
necessary to enable the parties to “ reasonably occupy their lands to carry off surplus 
water, &c.,” and that upon the hillside of said road a sufficient drain should be made and 
kept open “ for the discharge of the drainage.” The company built a culvert across its 
road to the south of and below said lands, with which the drain on the hillside of the 
road was connected, and through which the drainage from the lands of the plaintiff was 
discharged. Held, that the culverts and the drain form necessary parts of the plan or 
means agreed on for draining the lands of the plaintiff on the hillside of the railroad, and 
that for damages caused to such lands by the obstruction of the drain the company is 
liable, although the obstruction may not have been on the lands of either of the parties 
granting the right of way. Madden v. Cincinnati § Muskingum Valiey Ry. Co. Supreme 
Court. Decided June 15, 1880.— The Cincinnati Commercial, June 18, 1880. 


PENNSYLVANIA. 


Constitutional Law.— Taxes. — Exemption.— Public Charity. — A 
“purely public charity,” within the meaning of art. 9, sect. 1, of the Constitution 
of Pennsylvania, may be one in which the designated beneficiaries are to be all of one 
particular religious faith, provided that the persons to be benefited are indefinite within 
the specified class. 

A testatrix, by her will, provided for the foundation of an orphan asylum, the object 
of which was (1) to maintain and educate female orphan children who should have been 
baptized in the Protestant Episcopal Church in the city of Philadelphia; (2) the same 
class of children baptized in the said church in the State of Pennsylvania; and (3) all 
other white female children, of certain age, without respect to any other description or 
qualification, except that orphan children of clergymen of the Protestant Episcopal 
Church should have the preference. There were further directions enjoining that the 
form of worship and teaching should be that of the Protestant Episcopal Church ; 
and appointing the bishop of that church and his successors perpetual visitor. 

Held, \. That the fact that the beneficiaries were to be of a particular religious faith 
did not make the institution any less a “ purely public charity.” 2. That at any rate 
the persons of the third class were in legal contemplation beneficiaries upon the same 
title and with the same abstract rights as those of the first and second classes ; and that, 
therefore, the institution must be held to be open to the general public. 

Hdd, therefore, that the asylum was exempt from taxation under the provisions of 
art. 9, sect. 1, of the Constitution, and the act of May 14, 1874 (P. L. 158). The Burd 
Orphans’ Asylum v. The School District of Upper Darley. Supreme Court. Decided 


June 7, 1880. Gorpon, Turnkey, and Sterrert, JJ., dissent. —Weekly Notes of 
Cases, July 1, 1880, 
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WISCONSIN. 
Chattel Mortgage. — Fraud. —Garnishment. — 1. Where it appears that an 
instrument transferring title to chattels is intended merely as a security, the debtor 
has the right of redemption, if seasonably exercised, though there is no ezpress 
defeasance. 

2. A written instrument executed by H., after describing promissory notes pre- 
viously given by him to C., and other notes of H. indorsed by C., declares that, for 
the purpose of securing C. “against any loss by reason of the said notes and the 
said indorsements,” H. sells, transfers, assigns, and mortgages unto C. the merchandise 
and property described therein ; and it authorizes C. to take immediate possession 
of the property, and hold it for his own use and benefit, subject to the conditions 
that C., whenever he chooses, may sell so much of the property as shall be neces. 
sary to pay the notes of H. to C., and thereafter hold possession of the remaining 
property until the maturity of the notes indorsed by C.; and that if H. shall fail to 
pay these when due, C. shall pay them out of the proceeds of the property, and 
render the surplus to H. Held, that this is a mortgage, and is not void on its face 
for failure to comply with the statute regulating assignments for the benefit of 
creditors. 

8. Accounts in favor of H. against third persons having been turned over to C. 
without formal assignment, C. has a right as against H. to appropriate moneys 
collected on such accounts to the payment of H.’s indebtedness to him; and, in the 
absence of fraud, is not liable therefor as garnishee of H. 

4. Where, in garnishment, the account of the principal debtor with a bank, as 
shown by the bank ledger, had been put in evidence, — Held, that there was no 
error against plaintiff in refusing to require the bank officers to produce the original 
checks. 

5. Where it appeared from the examination in chief of a witness for plaintiffs 
that the account-books of the principal debtor were destroyed before the trial, the 
garnishee defendant was entitled, on cross-examination, to show the reason for such 
destruction, in order to repel the inference of an improper motive. 

6. If a creditor, knowing that his debtor is in failing circumstances, takes a trans- 
fer of such debtor’s whole property with an honest design to secure the payment of 
the debt due himself, and without any intent to defraud other creditors, the transfer 
is valid, as against them. Gage and Another v. Chesebro, Garnishee. Supreme Court 
Opinion by Coxe, J. Filed May 27, 1880; to appear in 49 Wis. 


Chattel Mortgage. — Fraud upon Creditors.—1. One who takes a mortgage 
of chattels in his own name, but in fact for the benefit of another, may maintain 
replevin for such chattels in his own name, without joining such other person. 
R. 8., § 2001. 

2. Before the delivery of a chattel mortgage, the mortgagee agreed that certain 
property therein named should be omitted from the mortgage, because the mort- 
gagors were found to be under a contract obligation to sell and deliver it to another 
person; by mistake the instrument was delivered without making the agreed change; 
but the mortgagors, without objection on the part of the mortgagee, delivered the 
property to such other person. He/d, not a fraud in law as against other creditors. 
Blakeslee v. Rossman, 43 Wis. 116, distinguished. 

8. The fact that, when a mortgage of chattels was given to secure a single cred- 
itor, the mortgagor was in failing circumstances, and pressed by other creditors, 
while it may be considered by the jury, with other circumstances, in determining 
the question of fraudulent intention, is not in itself conclusive of fraud. Allen v. 
Kennedy. Supreme Court. Opinion filed May 27, 1880; to appear in 49 Wis. 
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Negligence. — Contributory Negligence.— The Operation of a Railway 
. over and along public highways in a village or city being necessarily attended 
with great peril to human life and property, railway companies are held to the 
utmost care on the part of their servants to avoid inflicting injury under such circum- 
stances. And in this action against a company for the killing of a child of six years 
by a train while crossing a city street, a judgment of nonsuit is reversed on the 
ground that the questions of negligence on defendant’s part, and contributory 
negligence of the child or its parents, should have been submitted to the jury on 
the evidence. Johnson, Adm’r, v. C. & N. W. Ry. Co. Supreme Court. Opinion 
filed May 27, 1880; to appear in 49 Wis. 


Negligenoe. — Contributory Negligence. — Cattle-guard. — Evidence. 
—Sufficiency of.—1. About half-past nine o’clock, on a dark, rainy, and snowy 
night, plaintiff went to defendant’s depot, at a village, for the purpose of taking 
the caboose car, at the rear end of defendant’s freight train, to his place of residence. 
The train stopped, with the caboose car, several rods north of the depot platform, 
and two car-lengths north of a cattle-guard, which was constructed across both tracks 
of the road, and between them, and was partly uncovered. Plaintiff asked the night 
watchman whether he would have to walk that far back to get on the caboose, and 
was answered affirmatively ; and while on his way to the caboose met the conductor, 
with a lantern, accompanying lady passengers from the caboose. Nothing was said 
to him by the conductor, and before plaintiff reached the caboose he fell into the 
open cattle-guard and was injured. He had been in the habit of taking this train 
with the caboose standing north of the platform, but had never taken it with the 
caboose standing north of the cattle-guard ; and he had never noticed the situation 
and condition of the cattle-guard, nor did he know, before the accident, that the 
caboose stood north of it. //eld, that the facts warranted the jury in finding that 
defendant was guilty of negligence, and that plaintiff was free from contributory 
negligence. 

2. The question whether the cattle-guard was properly situated and constructed 
is immaterial in such a case, defendant being chargeable with negligence on the 
facts stated, independently of that question. 

3. In an action for injuries from negligence, where proper instructions have been 
given, and there is a general verdict for the plaintiff, the jury must be presumed to 
have passed upon both the question of defendant’s negligence, and that of plaintiff's 
contributory negligence. 

4. There was no error in refusing to eharge that plaintiff, if informed that 
the train would not be hauled up to the platform to allow him to get on, “had no 
right to take another way of getting on, and put himself in peril,” and that if he did 
so and was hurt, he could not recover. The court gave the above instruction 
modified by adding, “if you find that he put himself in such poril.” Held, that this 
must be understood as meaning, “if you find that he knowingly put himself in such 
peril,” and in this thore was no error against defendant. 

5. In a civil action the evidence is not required to be such as establishes beyond 
a doubt the facts relied upon for a recovery. Hartwig v. Chicago & Northwestern 
R. R. Co. Supreme Court. Filed May 11, 1880. —5 Northwestern Reporter, June 5, 
1880. 


Fire Insurance.— Plea in Bar.— Waiver by Agent of Stipulations in 
Policy.— Proof of.— Scheduling Property destroyed.— Nonsuit.—In an 
action upon a fire insurance policy the answer was that the policy contained a condi- 
tion avoiding it in case the interest of the assured in the property were other than the 
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sole and unconditional ownership for his own benefit, and that fact was not repre- 
sented to the insurer and expressed in the written part of the policy; that the 
property was held in trust by plaintiff for others, and he did not disclose the fact to 
defendant when he applied for insurance; and that he did not in his proofs of loss 
disclose such trust, or the names of the persons beneficially interested, as required 
by the terms of the policy. /e/d, that this was essentially a plea in har, and not 
merely one in abatement, and that there was no error in refusing to try first the 
question whether plaintiff had failed to make due proofs of loss. 

Where the agent who issued the policy was previously informed of the circum. 
stances under which plaintiff held title to the property, negotiated the contract of 
insurance with some of the persons beneficially interested (and not with plaintiff, in 
whose name the policy was taken), and was furnished with full information, which 
would have enabled him, by inquiry, to learn the name of each beneficiary, and 
wrote the policy without specifying the trust, this was a waiver of the stipulation 
avoiding the policy unless such trust were written therein. 

Under the practice in this State, plaintiff could make proof of the waiver, in his 
action on the policy, without first proceeding to have it reformed. 

The policy provides that “when personal property is damaged” the assured 
shall arrange “the various articles according to their kinds, separating the dam- 
aged from the undamaged,” and shall furnish the company an inventory, “naming 
the quantity, quality, and cost of each article.” ‘The property insured was one 
organ, and was wholly destroyed; and the assured in his proofs of loss stated the 
name of the article, its value just before the fire, and the amount of the loss (the sums 
named as such value and as the amount of loss being the same) ; and he refused to 
furnish, on demand, any further “ schedule ” under that provision, on the ground that 
in case of a total loss of a single article insured no other schedule was required. 
Held, that the jury were warranted in finding a compliance with said provision of 
the policy. : 

The practice of granting a nonsuit upon the opening statement of the case by 
counsel for plaintiff does not prevail in this State. Smith v. Commonwealth Insurance 
Co. Filed May 11, 1880. Supreme Court.—6 Northwestern Reporter, 804, May 
22, 1880. 


Fire Insurance. — Assignment without Consent.— Fraudulent Valua- 
tion. —1. A provision in an insurance policy, avoiding it in case of its assignment 
without the consent of the company, applies only to an assignment made before a loss 
under the policy. 

2. In an action on such a policy, the answer alleged that plaintiff had duly assigned 
the policy to one G. before the action was brought, and no longer had a claim under it 
against defendant. ‘The referee for trial found that “no sufficient assignment under 
the terms and conditions prescribed by said policy was ever made and delivered to 
said G.” Held, that the finding is defective, not determining the issue made. 

8. The policy provided that any claim under it should be forfeited by an attempt 
at fraud by false swearing, &c. The total amount of insurance was $1,150; the plain- 
tiff, in his proofs of loss, under oath, stated the value of the property at over $5,000; 
and the referee found its value to be $2,000, but also found that plaintiff did not 
knowingly, wilfully, and for the purpose of defrauding defendant, swear to a false 
statement of the value, but grossly exaggerated its value and quantity in conse- 
quence of his imperfect knowledge of the English language, while acting under the 
direction of the person who aided him in making the proofs. He/d, that upon these 
findings plaintiff was not precluded, upon the ground of fraud, from recovering. 
Dogge v. Northwestern National Ins. Co. Supreme Court. May 27, 1880; to appear 
in 49 Wis. 
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ENGLAND. 


Wagering Contract.— Right to recover Deposit from Stakeholder. 
— The plaintiff deposited with the defendant £200 to abide the event of a match be- 
tween a horse of the plaintiff and another horse belonging to G.; but, before the day 
fixed for the race, he gave notice to the defendant that he revoked the authority to pay 
over the money, and demanded the return of it. Held, that the plaintiff was entitled to 
recover such deposit. The contract under which the money was deposited was one by 
way of wagering, and therefore null and void, under the Colonial Act, 14 Vict. No. 9, 
§ 8. It was not an agreement to contribute a sum of money, within the meaning of the 
proviso contained in the said section, which proviso applies to contributions other than 
wagers. Trimble v. Hill, L. R. 5 App. Cas, 342. 


New Trial.— Damages.— When Excessive. — Where a plaintiff had obtained 
against a railway company a verdict for $7,000, for damages sustained by reason of an 
accident to a train in which he was a passenger, and a new trial was ordered by the 
Court of Queen’s Bench on the ground alone of excessive damages, the finding as to 
negligence by the defendant company being approved by two courts, — Hed, that inas- 
much as there had been no misdirection, the judge having put to the jury whether all 
was done which was reasonably and practically possible under the circumstances of the 
case, and inasmuch as the damages were not of such an excessive character as to show 
that the jury had been either influenced by improper motives or led into error, there 
ought not to be a new trial. Lambkin v. South Eastern Railway Co., L. R. 5 App. Cas. 


352. 


Joint-stock Company. — Fraudulent Misrepresentations of Directors. 
—Action of Shareholder. — A person buying a chattel, as to which the vendor 
makes a fraudulent misrepresentation, may, on finding out the fraud, retain the chattel, 
and have his action to recover any damages caused by the fraud. But the same princi- 
ple does not apply to shares in a joint-stock company; for a person induced by the fraud 
of the agents of such a company to become a partner, can bring no action for damages 
against the company while he remains in it: his only remedy is restitutio in integrum ; 
and if that becomes impossible, — by the winding up of the company or by any other 
means, — his action for damages cannot be maintained. Houldsworth v. City of Glasgow 


Bank, L. R. 5 App. Cas. 317. 


Party-wall. — Tenants in Common.— Exclusion of one Tenant by the 
other. — If one of the two tenants in common of a party-wall excludes the other from 
the use of it by placing an obstruction on it, the only remedy of the excluded tenant is 
to remove the obstruction. 

The owners in fee of two adjoining houses derived title to them from a common pre- 
decessor in title. In the conveyances from that predecessor to the two owners respec- 
tively was contained a declaration that the wall which divided the yards at the back 
of the two houses should be and remain a party-wall. ie/d, that the two owners were 
tenants in common of the wall. Watson v. Gray, L. R. 14 Ch. D. 192. 


Registration of Similar Trade-mark.— W. & Co. proposed to register as a 
trade-mark for ale a triangle with a double outline, inseribing within the double outline 
the words “ Beccles Brewery. Established 1830,” the inner triangle having within it a 
conspicuous figure of a church. Bass & Co, whose trade-mark for pale ale was a plain 
triangle, which in use was colored red, applied to prevent the registration of the proposed 
trade-mark, as being so similar to theirs as to be calculated to deceive. //e/d (by James 
and Breit, L. JJ., affirming the decision of Jesse, M. R. ; dissentiente, Corron, L.J.), 
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that as W. & Co. would be at liberty to print their trade-mark in whatever color they 
pleased, and if printed on a red ground, it would be so similar to that of B. & Co. that 
a purchaser might be misled, the registration ought not to be allowed. Jn re Worthing. 
ton § Co.’s Trade-mark, L. R. 14 Ch. D. 8. 


Common Carrier.— Notice limiting Liability.— Reasonable Condi- 
tions. — A condition that a railway company will not be liable “in any case” for loss 
or damage to a horse or dog above certain specified values delivered to them for carriage, 
unless the value is declared, is not just and reasonable, within section 7 of the Railway and 
Canal Traffic Act, 1854, as it is in its terms unconditional, and would, if valid, protect 
the company even in case of the negligence or wilful misconduct of their servants. 
Harrison y. London § Brighton Ry. Co., 2 B. & S. 122, that such a condition is reason. 
able, is overruled by Peck y. North Staffordshire Ry. Co., 10 H. L. C. 473. Ashendew y, 
London § Brighton Railway Co., L. R. 5 Exch. D. 190. | 
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